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Progress of UNCITRAL Working Group lll: The Elephant in the Room:
Appellate Facility v Multilateral Investment Court; and the Status of the
Advisory Centre on International Investment Law. *

Summary

* Please note that this summary of the panel was Al-generated and therefore has not
been fully vetted for accuracy.

The panel discussion during Washington Arbitration Week focused on significant
developments in investor-state arbitration, particularly the ongoing negotiations
concerning procedural reforms. Key participants included Jose Antonio, Professor Don
Wallace, Hugo Romero Martinez, Jeremy, and Judge Charles Brower, who brought diverse
perspectives from their extensive backgrounds in law and international relations.

The session addressed the future of investor-state arbitration, contemplating whether it
might transition to a multilateral investment court or an appellate facility, and the
implications of such changes. The panelists discussed the role of Working Group 3
established by UNCITRAL, which is tasked with reforming the investor-state dispute
settlement (ISDS) system. They noted the group's progress since 2017, including the
adoption of guidelines for mediation and the establishment of an advisory center aimed at
providing technical assistance to developing countries.

A significant theme was the dynamic between various state interests, particularly the
differing approaches of the European Union and other countries regarding arbitration
reform. The EU’s push for a centralized system contrasts with the ad hoc nature of current
ISDS practices, raising concerns over representation and the potential dominance of
European perspectives in the negotiations.

Panelists expressed skepticism about the feasibility of establishing a permanent investment
court and an appellate mechanism, highlighting challenges such as funding, the
independence of judges, and the need for a coherent legal framework that addresses the
concerns of all member states. The discussion also touched on the potential for an advisory
center to level the playing field for developing nations, although doubts remained about its
effectiveness and operationalization.

Overall, the panel emphasized the complexity of the ongoing reforms and the necessity for
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thorough dialogue among states to address the fundamental issues within the ISDS
framework, including transparency, consistency, and the balance of power between
developed and developing countries. The session concluded with a call for continued
engagement and collaboration to navigate the evolving landscape of international
investment law.
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00:00:00
Exercise, that will establish security.

00:00:47
Welcome to Washington arbitration week.

00:00:53
This is today's 5th panel

00:00:56
and [ know that my

00:00:59
co-founder young Laird. So it's

00:01:01
supposed to know the amount

00:01:02
of finals.. We have trying

00:01:06
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trying to be somehow ambitious.

00:01:09
In terms of the content,

00:01:11
Washington arbitration week. Part of

00:01:14
the reason why we have

00:01:15
so many panels is because

00:01:16
we have a vibrant Advisory

00:01:19
Board, including know Megan are

00:01:21
who has been very strong

00:01:25
supporter Washington arbitration week since

00:01:28
she was a, a the

00:01:30
General Secretary of big, Sid.

00:01:31
And the I know that

00:01:33
she doesn't like me to

00:01:34
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give her a praise, but

00:01:35
I think that deserves it

00:01:37
cuz we send her an

00:01:38
invitation to provide comments and

00:01:40
proposals and week, she has

00:01:43
more than 20 proposals of

00:01:44
panels and and so do

00:01:46
other member. Advisory board or

00:01:49
hear him shooting Lee and

00:01:50
cream chip. And, and many

00:01:51
others, this panel is is

00:01:54
one that is for many

00:01:58
reasons, very close to my

00:02:00
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heart because it involves the

00:02:03
ongoing negotiations on on procedural,

00:02:06
matters in the investor-state. Arbitration

00:02:09
area questions such as whether

00:02:13
investor-state arbitration will, it would

00:02:16
sell for disappear and be

00:02:18
replaced by a London court

00:02:23
or whether they will be

00:02:25
a dual system or what,

00:02:28
what have not. But, but

00:02:30
also, because I'm really truly

00:02:32
honored to have sex in

00:02:36
in, in front of her,

00:02:38
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for just my, my left,

00:02:40
the caliber of panelist that

00:02:44
we have. We have, we

00:02:46
have professor Wallace. Who am

00:02:48
[ say was was my

00:02:50
PhD or sjd supervisor. And

00:02:55
for so many reasons I'm

00:02:57
thankful to him especially for

00:03:00
his humor. But also for

00:03:02
for he's directness and and

00:03:04
knowledge and for being a

00:03:06
trusting know what what I

00:03:08
was doing. And also, we

00:03:11
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have Google, who has been

00:03:13
a great partner in in,

00:03:16
in, in making something similar,

00:03:18
which is the world application

00:03:19
update, which should we, we

00:03:21
did First Time in Mexico,

00:03:22
two years ago, in which

00:03:24
he has committed to doing

00:03:26
you're in 2025. Hold him

00:03:29
responsible for that. And we

00:03:31
have lie. And we have

00:03:33
Jeremy and we have, of

00:03:34
course. Brower, who was the

00:03:41
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recipient of our first Washington

00:03:43
arbitration award in 2024, In

00:03:47
the end with Jeremy, we

00:03:49
have also spoken in various

00:03:51
panels and that I normally

00:03:53
wouldn't introduce the palace. But

00:03:54
this design was really close

00:03:56
to my heart, and I

00:03:56
must say that the least

00:03:58
somebody, that that I fully

00:04:00
respect, he has noted on

00:04:02
so many issues topic, he

00:04:03
has represented government, she has

00:04:05
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work for the state department.

00:04:06
He's a he's now now

00:04:08
partner of Aaron Faust and

00:04:09
has particularly on on, on

00:04:12
the procedures invested arbitration in

00:04:16
uncitral, he, he, he wrote

00:04:18
who wrote a, a, a

00:04:19
book on investor arbitration on

00:04:22
Saint Row proceedings. And, and

00:04:25
he has closely followed the

00:04:27
group three in uncitral. So

00:04:31
I don't think that, that

00:04:32
you could get a better

00:04:34
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set of commentators on on

00:04:39
the group, three on trial

00:04:40
happening and also not only

00:04:46
reporting on what's going. But

00:04:48
also having a particular analytical

00:04:50
and critical perspective of it

00:04:52
and and I apologize lie.

00:04:55
[ kind of introduced her

00:04:56
one but please don't use

00:04:57
them more. Thank you, thank

00:05:01
you. Jose Antonio Perfect, thank

00:05:05
you. And welcome to the

00:05:06
last panel today, but you

00:05:08
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didn't respond. [ sure you

00:05:09
topic is the progress of

00:05:12
the elephant in the room.

00:05:16
Your Matic appellate facility versus

00:05:18
multilateral investment court and the

00:05:20
status of the advisory Center

00:05:21
on International best claw. He

00:05:23
was here in person and

00:05:24
in virtually, because there has

00:05:30
been a lot of activity

00:05:31
when I asked, yes, performance

00:05:33
past few years and is

00:05:35
a lot more to come,

00:05:36
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that's really good. Time to

00:05:38
take stock and find out

00:05:40
from this very esteemed panel,

00:05:41
who's been Altima been involved

00:05:44
in Tripoli and entered really

00:05:45
into work discussions. I in

00:05:48
various forms about what's going

00:05:50
on, where are we in?

00:05:51
What's to come? So, what

00:05:54
we'll do is before we

00:05:55
get started, I'm just going

00:05:55
to spend a minute, provide

00:05:57
some background on the current

00:05:58
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status of the working group's

00:06:00
work, and then I'll introduce

00:06:02
our Palace little bit more

00:06:03
fully. Animal get into the

00:06:05
discussion and that's especially is

00:06:07
going to include her exciting

00:06:08
segment of behind the curtain

00:06:10
at work in groups tree

00:06:11
where you get to hear

00:06:11
about the happenings in that

00:06:15
environment. And then we're going

00:06:16
to talk about the advisory

00:06:18
Center current status and then

00:06:20
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that consideration of a permanent

00:06:21
investor report and the crowning

00:06:28
a lot of, you know,

00:06:30
about the working group. But

00:06:32
itis, it is one

00:06:32
of six groups established by

00:06:35
the UN Commission, on International

00:06:36
mandate, which is further, the

00:06:41
progressive organization, and unification of

00:06:44
the law of international trade

00:06:45
and show in 2017 at

00:06:48
the commission's. 50th session commission,

00:06:51
entrusted, working group 3, with

00:06:54



WIW

Washington
Arbitration Week

this broad mandate to work

00:06:55
on the possible reform of

00:06:57
investor-state dispute settlement. And so

00:07:00
for now on from 2017

00:07:02
to April 2019, this is

00:07:05
from the 34th to the

00:07:06
37th session of the working

00:07:08
group, The working group Identify

00:07:10
and discuss, various concerns regarding

00:07:12
ice. Yes, and possible reforms.

00:07:14
And it reached importantly exclusion

00:07:17
by consensus that reform was

00:07:19
desirable in light of the

00:07:21
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identified. And then from October

00:07:30
2019 to the present. So

00:07:33
now we're from the 38th

00:07:34
session of the 49th session,

00:07:36
the working group has been

00:07:38
considering concrete initiatives price. Yes,

00:07:41
perform. In the next session

00:07:43
is going to be held

00:07:44
in Vienna in January. 28th

00:07:48
has accomplished quite a number

00:07:53
of these initiatives have culminated

00:07:55
into tangible deliver deliver both

00:07:57
recently Traders International Investment resolution

00:08:06
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in that same year the

00:08:07
guidelines on mediation for International

00:08:09
Investment and then we had

00:08:13
last year the statute of

00:08:15
the advisory Center on International

00:08:16
Investment resolution which was adopted

00:08:19
when it is still in

00:08:20
draft form but adopted in

00:08:22
and I think in the

00:08:23
process of being operationalized But

00:08:27
looking ahead, there's still quite

00:08:29
alot to do and

00:08:30
the group has a full

00:08:31
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fight they are going to

00:08:32
look at how to bring

00:08:34
the advisory Center into life.

00:08:36
They're going to consider the

00:08:37
possibility of a of a

00:08:38
standing. There is a draft

00:08:41
statute for standing mechanism on

00:08:44
the table for consideration. Now,

00:08:45
there's going to be consideration

00:08:47
of an appellate mechanism. There

00:08:49
was an initial draft circulated

00:08:51
2022 and I think I

00:08:52
don't think that's currently under

00:08:55
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consideration, but it will be

00:08:56
revived soon. And then, there

00:08:58
are other important instruments, like

00:09:00
a multilateral convention to implement

00:09:03
reforms and also a number

00:09:05
of model Provisions that could

00:09:06
be incorporated into existing or

00:09:08
future investment treaties. So, the

00:09:11
group is arguably now, heading

00:09:14
into its most critical in

00:09:16
the next year or two.

00:09:16
And so it's a good

00:09:18
time to introduce our very

00:09:20
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esteemed panel, because all of

00:09:23
them can tell us about

00:09:23
these important about message in

00:09:25
Gray. Detail, as they've all

00:09:27
been involved, very intimately in

00:09:29
the work of the group.

00:09:30
So let me start on

00:09:32
the end with the professor

00:09:33
Don Wallace. John is Professor

00:09:35
of law at Georgetown University,

00:09:37
is chairman of International law

00:09:39
Institute, vice president of oonies

00:09:41
wall Foundation. A member of

00:09:43
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the American law Institute, former

00:09:45
chairman of International law section

00:09:47
of the American Bar Association

00:09:49
and co-author of International Investment

00:09:52
arbitration. And, you know, many,

00:09:57
many, many, many, many books,

00:10:00
and articles in addition, is

00:10:02
also a member of the

00:10:03
US delegation to work at

00:10:05
3. Then to Dawn's left.

00:10:11
Jump had to Hugo Hugo

00:10:12
Romero Martinez. He was a

00:10:14
partner at rrh consultores, where

00:10:17
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his practice focuses on international

00:10:19
trade, and investment law as

00:10:20
well as arbitration prior to

00:10:23
joining or RH Hugo worked

00:10:25
at the office of the

00:10:25
general Council for international trade,

00:10:27
Ministry of economy, the Mexican

00:10:30
Government after many years and

00:10:32
also his counselor at permanent

00:10:34
mission of Mexico to the

00:10:35
WTO in Geneva exhausted. Deputy

00:10:38
general counsel for international trade,

00:10:40
their government defended Mexico and

00:10:43
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international trade and investment disputes.

00:10:45
Negotiated numerous trade investment usmca.

00:10:49
The Mexico us gave cptpp

00:10:52
and many others lives are

00:10:59
of international trade law on

00:11:00
NAFTA at the, at the

00:11:02
faculty of the law of

00:11:03
law of the Mexican, autonomous

00:11:05
University of Mexico, and you

00:11:07
guys also represented Mexico at

00:11:09
working group 3, I just

00:11:11
got to my left is

00:11:14
a sharp. Jeremy is international,

00:11:17
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arbitration visiting professor at the

00:11:20
National University of Singapore. Law

00:11:21
school lecture in the mall

00:11:23
and Senior fellow at International

00:11:25
claims and reparations project at

00:11:27
Columbia University, law school, member

00:11:29
of the board of the

00:11:30
United Nations register of damage

00:11:32
caused by the construction of

00:11:33
the wall in the occupied

00:11:34
Palestinian territory. He was previously

00:11:37
a partner Insurance, Sterling's arbitration

00:11:39
practice. He's served as chief

00:11:42
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of investment arbitration in the

00:11:44
office of legal, adviser at

00:11:46
the state US state department,

00:11:47
is also a member of

00:11:49
the US delegation to work

00:11:50
at 3 and to Jeremy's

00:11:53
left is Judge, Charles Brower.

00:11:56
[ think everyone knows judge,

00:11:59
Broward whose career spans 55

00:12:02
years, including nearly forty years

00:12:04
in the area, public international

00:12:05
law and international dispute resolution.

00:12:08
You can find out about

00:12:09
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almost Five years, if you

00:12:11
buy his book called judging

00:12:13
her on to the album

00:12:14
Amazon, very good read for

00:12:18
hours of preeminent, International arbitrator,

00:12:20
and one of only four,

00:12:21
recipients of the gar Lifetime

00:12:23
Achievement Award. He started his

00:12:25
career at White & case,

00:12:26
then service US state department,

00:12:30
culminating, in his role as

00:12:32
acting legal adviser on the

00:12:36
Hague and it's a special

00:12:37
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counsel to President. Ronald Reagan

00:12:39
is been a judge at

00:12:41
Hockett International court of justice

00:12:42
on multiple occasions and judge,

00:12:45
Brower has represented the American

00:12:47
Society of international law as

00:12:49
an observer to working group

00:12:50
3 discussions, So I'm with

00:12:55
that, we're going to turn

00:12:55
to our panel discussion. And

00:12:58
our first topic is behind

00:13:01
the curtain at work, so

00:13:02
what really happens behind closed.

00:13:04
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Doors. Access is a bit

00:13:07
limited their 70 countries. Observers

00:13:11
have to be certified. Sure

00:13:13
there were reports that come

00:13:14
out at the end of

00:13:15
the process, but what really

00:13:17
goes on behind the curtain

00:13:18
isn't the topic we're going

00:13:20
to look at for just

00:13:21
a minute. So some may

00:13:27
proceed the work-in-process as black

00:13:29
box, right? Tell us a

00:13:32
little bit about what goes

00:13:34
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on behind closed, doors and

00:13:36
particularly. What's the dynamic like

00:13:38
between states or blocks of

00:13:40
states that come into these

00:13:41
discussions with often very different

00:13:45
views on what I asked

00:13:46
you. Good afternoon, you are.

00:13:52
Thank you very much for

00:13:53
the kind introduction. Thank you,

00:13:56
Jose Antonio. And in for

00:13:58
setting this up it's a

00:14:00
great pleasure to be here

00:14:01
on this panel, specially under

00:14:03
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at least control. I had

00:14:05
the pleasure of following Lee

00:14:06
Kaplan to three separate jobs.

00:14:08
They run tribunal to whiting

00:14:10
case and then to the

00:14:12
state department, | finally had

00:14:13
to go out on my

00:14:14
own and look like I

00:14:15
was stalking him, but it's

00:14:17
a real pleasure to be

00:14:18
here. Now, [ hope to

00:14:19
follow. ABC, I'm speaking in

00:14:24
a personal capacity today. |

00:14:28
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recognized the criticism that the

00:14:30
working group is a black

00:14:31
box. This is a state-led

00:14:34
process has done a good

00:14:38
job as much as possible

00:14:40
and the really interesting Dynamic

00:14:43
it seems from my perspective

00:14:44
of the active engagement of

00:14:47
the member states of the

00:14:49
trial. But a number of

00:14:51
other states in particular participating

00:14:54
participating actively in many respects,

00:14:58
often seem to correspond to

00:15:05
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these states. Particular experience with

00:15:08
isds including negative experience may

00:15:13
have had. So for instance,

00:15:14
if there's been a very

00:15:15
large damages awarded against the

00:15:17
state, you might see that

00:15:19
damages is a large preoccupation

00:15:21
of that state or if

00:15:22
they've been subject to the

00:15:23
most most interesting thing is

00:15:29
that This is an opportunity

00:15:32
for states to come together

00:15:34
regularly three, four times more.

00:15:37
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Even with intersessional beatings to

00:15:39
have a discussion about the

00:15:41
reform effort in a way

00:15:44
that doesn't exist normally for

00:15:46
this ad hoc system. So

00:15:49
we asked what it what

00:15:50
are the blocks. It's been

00:15:52
said that this is the

00:15:55
competition of the blocks. Largely

00:15:57
are the groups that one

00:16:00
structural reform and those that

00:16:02
are interested in incremental reform.

00:16:04
I don't think that's what

00:16:07
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you want to replace the

00:16:08
isps system with those who

00:16:10
want to reform the ICS

00:16:12
system because non-institutionalized Orem resolving

00:16:21
International Investment disputes in the

00:16:23
European Union has 27 member

00:16:25
states on its permanent. Institutionalized,

00:16:29
centralized forum, Going to be

00:16:31
a few with a permanent

00:16:34
record to tears and appellate

00:16:36
body, as well as judges

00:16:39
that don't do other professional

00:16:41
work in this area and

00:16:43
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essentially a system of precedent

00:16:46
to apply for future cases.

00:16:47
That's very, very different from

00:16:50
the system that we have

00:16:51
today but the system we

00:16:54
have today and have this

00:16:55
other Reform Group we could

00:16:58
call them better than ourselves

00:16:59
coming out. This from the

00:17:00
very different Vantage precisely because

00:17:03
we have this ad hoc

00:17:04
decentralized system, it's not like

00:17:06
the WTO governing the trade

00:17:08
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machine. You have this amalgam

00:17:10
of sources, customer if states

00:17:20
with private party, we have

00:17:22
arbitrators. It's a very different

00:17:26
ideas about how to reform

00:17:28
this system just difficult. The

00:17:31
reform town as a uniform

00:17:34
Camp as only accept as

00:17:37
compared to the European Union

00:17:38
and the member states, which

00:17:40
one to replace the ICS

00:17:42
system. I think you can

00:17:44
see this reflected in the

00:17:47
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groups that are forming at

00:17:49
is BS with the paper

00:17:51
and working group 3, with

00:17:52
the papers are submitting friends

00:17:54
and looking at 1 papers,

00:17:56
submitted by chili Israel, Japan

00:17:59
Mexico, and Peru. Not normally

00:18:02
space that you would think

00:18:03
would be aligned on these

00:18:04
issues. But then when you

00:18:05
look what they're proposing, multilateral

00:18:08
instrument that Lee noted for

00:18:11
procedural and cross-cutting reform. They

00:18:13
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say, They propose. Maximum flexibility

00:18:19
to develop a menu of

00:18:20
relevant Solutions, which may vary

00:18:23
inform, and then member states

00:18:25
and choose to adopt based

00:18:26
on their needs and interests,

00:18:29
including those of developing countries.

00:18:31
Agree on the reform element

00:18:43
that will be acceptable from

00:18:45
a policy perspective for all

00:18:47
of the different states. So,

00:18:49
[ hope that's okay Lee

00:18:50
as a starting a very,

00:18:51
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very helpful. And we'll come

00:18:53
back to this point when

00:18:55
we get to the judge

00:18:56
about, whether this is the

00:18:58
right forum for, for this

00:19:00
kind of discussion, I want

00:19:02
to jump to Next to

00:19:05
Don, who's been installed, you

00:19:09
mentioned or we came for

00:19:12
and it can be very

00:19:18
different in their, in their

00:19:20
nature, [ just person. Remember,

00:19:21
when [ was at the

00:19:22
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state department working on the

00:19:24
transparency rules and working group

00:19:26
to the second investor-state, got

00:19:29
involved entire process being political

00:19:31
and the tenor of the

00:19:33
technical talks changed tremendously. So

00:19:36
now I just putit

00:19:41
aside. What is slightly different?

00:19:44
Now, by the way, is

00:19:45
the microphone on because the

00:19:47
commission said this will be

00:19:48
a state directed exercise with

00:19:51
procedure. By the way, it's

00:19:53
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always been largely States but

00:19:55
we never said it was

00:19:55
fake directed. Jeremy has said

00:20:04
Typically the contract construction contracts

00:20:10
public procurement ppp's and some

00:20:13
other things much smaller number

00:20:15
of delegates by the way

00:20:18
up. And only one topic,

00:20:19
what we have here is

00:20:20
89 topics.  was on

00:20:23
a colloquium of suggesting should

00:20:28
not take up this. Talk

00:20:29
the subject cuz it is

00:20:30
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political, but [ wouldn't say

00:20:32
it's radical political. Think the

00:20:34
subject limited procedure, invites more,

00:20:37
contention obviously, I said, typically

00:20:42
of a small number of

00:20:43
experts us attended quite dominant

00:20:45
in the past were much

00:20:47
more. Reserved hear more careful

00:20:49
with a typical us delegation.

00:20:51
By the way, was to

00:20:52
free people. I think this

00:20:53
delegation is about an estimated

00:20:56
10/2 times better, you understand?

00:20:59
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But it's a bigger list

00:21:01
of many topics would be

00:21:03
going back and forth, is

00:21:04
what's a code of conduct

00:21:09
mediation, blah, blah, blah stuff

00:21:13
now but R&B singer Carly

00:21:18
B, alacoque, know, that's all

00:21:20
they seem to be attached

00:21:21
as protocols and you can

00:21:22
pick and choose among the

00:21:24
ones we agree to, which

00:21:25
[ think is interesting. The

00:21:27
chair summarizes a lot more

00:21:29
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than usual cuz there's so

00:21:30
many people present On the

00:21:33
question of blocks, I think

00:21:36
that Jeremy has spoken correctly.

00:21:37
There is one, | would

00:21:38
say, mischievous development in on

00:21:41
Central, and that is that

00:21:42
the EU is a member

00:21:43
of uncitral, is not a

00:21:45
member. It's an observer actually

00:21:47
only about the trial, but

00:21:48
it acts as if it

00:21:49
was, it always says on

00:21:50
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behalf of, you know, the

00:21:51
Queen of England, 27 countries,

00:21:53
you represent. Now I speak

00:21:55
ask Scotty Drive, which is

00:21:56
annoying. Because in the past

00:21:58
that countries like France or

00:22:00
Italy or Germany, who gave

00:22:02
us their expertise. Now we

00:22:04
have a political position inflexible

00:22:06
in my day, it was

00:22:07
the Soviet Union was flexible

00:22:09
today, it's the EU. I

00:22:13
also think it's mischievous. Remember

00:22:15
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the old days when you

00:22:16
looked at footnotes to unsubscribe

00:22:18
reports they would have something

00:22:20
by a Frenchman or Italian

00:22:21
or German. Today is probably

00:22:23
a few others were not

00:22:25
members of the EU, but

00:22:28
[ think the process goes

00:22:29
on but it was in

00:22:30
the past small number much

00:22:33
more quickly quicker. This one's

00:22:35
going on for 9 years

00:22:36
and added staff extra meetings.

00:22:39



[ suppose it's a useful

00:22:40
exercise expensive you and funds,

00:22:43
not absolutely certain Well, based

00:22:49
on what we heard from

00:22:49
Jeremy Downs, a fart sounds,

00:22:52
like how it keeps order,

00:23:01
a tall person who sent

00:23:05
you to go San Antonio

00:23:07
for organizing this and leave

00:23:11
for asking the questions in

00:23:21
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facilitating discussions among members, its

00:23:25

primary responsibilities include providing Technical

00:23:28

and substantive assistance conducting research

00:23:31
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on repairing and updating documents

00:23:35
and rocking summaries and reports

00:23:38
of meetings are essential to

00:23:42
ensuring inform an official delegation

00:23:45
summer members. Records of interventions

00:23:49
in any case, each one

00:23:52
knee pads. And not enough

00:23:54
time to listen, what is

00:23:57
happening there. But since there

00:23:59
are a lot of meetings,

00:24:00
[ will take a lot

00:24:02
of time out comes as

00:24:11
its role is to support

00:24:12
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members. I would assume that

00:24:17
the spirit is willing to

00:24:19
come even if some one

00:24:22
who will decide. Too Short

00:24:29
on, LG k-30 phone, rather

00:24:36
than a decision maker with

00:24:38
which we should also mention

00:24:39
that working group free is

00:24:42
chaired by a Canadian, which

00:24:47
[s that, you know, Sita

00:24:49
cast this investment court system.

00:24:53
So certain extent they don't

00:25:00
want that direction. In addition

00:25:03
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to what don't mention occupation

00:25:08
of the, u.s. of the

00:25:10
members of the Secretariat is

00:25:14
the Secretary of Oz released.

00:25:16
And she has experience. Also,

00:25:24
she was working for a

00:25:25
long time and he was

00:25:27
she was practitioner. So she

00:25:31
can't experience. Experience is juicing

00:25:39
one bowl of the ICS

00:25:42
system soaps. When she was

00:25:52
on fat, so she knows

00:25:59
but that also has its

00:26:02
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own position at some point.

00:26:04
So I could talk to

00:26:06
you on this topic. We

00:26:09
take the juiciest question where

00:26:11
judge Brower he clearly they

00:26:14
reflect a little bit is

00:26:18
working group 3, the right

00:26:19
place to leave the gate

00:26:22
close to Finish Line. Okay.

00:26:31
Okay. This is a result

00:26:35
of Russian trawler. Wrongly, in

00:26:40
my view, making a agreement

00:26:43
with the Devil, the devil

00:26:45
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being the EU, which has

00:26:48
27 members did have it,

00:26:52
is the member states are

00:26:56
obliged. To support the idea

00:27:01
of this multidistrict, a multi-modal

00:27:05
international Court. Staffed as quote,

00:27:13
judges by appointees of states.

00:27:19
Were the members of EU

00:27:21
States? Presumably now until this

00:27:25
happened? All under control groups

00:27:29
were technical groups working on

00:27:31
the Unser Troggs arbitration rules

00:27:35
model statute, so forth. Largely

00:27:38
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the people representing the were

00:27:41
experts in the field practitioners

00:27:43
in the field like people

00:27:44
sitting chair. But you made

00:27:51
it clear and that's an

00:27:53
order documents that the purpose

00:27:55
of this is to negotiate.

00:27:57
The treaty that the eu's

00:28:00
sixth to establish new service.

00:28:04
International Investment court and possibly.

00:28:11
Further, upstage the reality is

00:28:15
in connection with that bunch

00:28:17
of troll directed that representatives

00:28:20
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of governments. Not experts representatives

00:28:25
of governments, be there to

00:28:27
Caster governments. So already you

00:28:31
have twenty-seven votes, which are

00:28:34
obliged to support the EU

00:28:37
in every respect and they're

00:28:40
there to try and get

00:28:41
this treaty through which will

00:28:44
be like nothing else that

00:28:46
control was ever asked to

00:28:49
do. Now, I hope you

00:28:53
may have heard of Toby

00:28:54
Landau with Casey, and London,

00:28:57
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and Singapore and some other

00:28:58
places I've had, the pleasure

00:29:00
is a good friend had

00:29:01
to pay you for judging

00:29:03
him in arbitration as a

00:29:06
council, and we've sat on

00:29:07
tribunals together. Now, on the

00:29:10
28th of September this year,

00:29:12
gar live. Singapore, had him

00:29:16
interviewed by people. Referred to

00:29:24
working group rate, he said

00:29:27
it is quote, counterintuitive and

00:29:31
quote and he went on

00:29:33
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to say, essentially what's wrong

00:29:36
with International arbitration is the

00:29:38
arbitrator's don't understand enough. They're

00:29:42
blind to the interests of

00:29:44
States. That's have a right,

00:29:46
and you got to understand.

00:29:51
So that's what he thinks

00:29:54
of this. Now it is

00:29:57
a state-led pro. Led by

00:30:02
the EU will mention a

00:30:05
couple of other delegations later

00:30:08
that for reasons I will

00:30:10
state joined with it. You

00:30:13
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don't have many countries what

00:30:16
countries come into this, but

00:30:18
they don't have the infrastructure

00:30:21
even to know very much

00:30:27
what they're talking about and

00:30:30
what they're considering. Now as

00:30:33
has been well printed out

00:30:34
by my colleagues, working group

00:30:39
3 is what [ would

00:30:40
call. Siamese twins. The cannot

00:30:47
be separated. What are the

00:30:51
EU group wanting to get

00:30:53
this thing through another being?

00:30:56
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The people there want to

00:30:57
talk about a support group

00:30:59
for for for for countries

00:31:01
to a new better job.

00:31:02
If he's already been talked

00:31:05
into having discussion of methods

00:31:12
to follow for arbitrators. Atlanta

00:31:15
talking about arbitrators. Why are

00:31:17
they doing that? If they're

00:31:20
doing that and they're talking

00:31:21
about something other than with

00:31:23
the EU. So, I figured

00:31:28
you got two different groups

00:31:30
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there for different reasons, interested

00:31:33
in different things that are,

00:31:35
you know, processed for severing

00:31:38
a, having them dance together

00:31:41
or whatever this is, in

00:31:45
my view, reason it takes

00:31:47
so long cuz it doesn't

00:31:49
go all agree on what

00:31:51
I want to do and

00:31:53
then you get government Representatives,

00:31:55
which is very surprising. I've

00:31:59
been involved in National and

00:32:01
international politics works. This is

00:32:04
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a very political process and

00:32:08
Unser troll in my view.

00:32:10
I'm not part of the

00:32:11
United States, delegation. Thank God.

00:32:15
I'd rather be a representative

00:32:16
American Society of international law

00:32:18
as an observer and say,

00:32:20
what icing about the situation.

00:32:22
This is a medicine and

00:32:28
should never have come about.

00:32:31
Thank you next time. Just,

00:32:33
[ just want you to

00:32:34
tell us how you really

00:32:35
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feel. No fascinating insights. It

00:32:42
isitis avery

00:32:43
interesting you process. And we

00:32:45
have a few more years

00:32:46
to follow it with great

00:32:47
interest, remove next to the

00:32:51
topic of competing of work

00:32:52
on the advisory Center which

00:32:54
[ think is quite an

00:32:56
accomplishment. But it's still a

00:32:59
bit of an amorphous I

00:33:01
think project so we can

00:33:03
start with Don and |

00:33:03
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thought I would ask you.

00:33:06
What was the impetus for

00:33:07
an advisory Center and at

00:33:10
the time or still is

00:33:11
there any debate about its

00:33:12
utility? And if so, what

00:33:14
are the arguments as to

00:33:17
what function form the Center

00:33:19
State Bank? Before I get

00:33:23
to the center of a

00:33:23
few words, by the way,

00:33:25
[ speaking of personal capacity

00:33:26
as we all do, we

00:33:31
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elected our chairman Shane Selassie.

00:33:34
First time I think we

00:33:35
ever had a contested vote

00:33:37
for chimneys by consensus, which

00:33:40
is interesting. I know Charlie

00:33:43
for a long time that

00:33:45
['ve known Pollyanna longer I'm

00:33:47
a Pollyanna and [ would

00:33:49
say, I think it's a

00:33:52
change taking place. The delegates

00:33:53
were are typically selected by

00:33:56
governments are there many, many

00:33:57
of service. We should say

00:33:58
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of all kinds. I think

00:34:02
they've grown up during the

00:34:04
course of the meetings. |

00:34:06
think fennema delegations have non

00:34:10
diplomats must have known to

00:34:12
commence Rihanna that might be

00:34:14
a few more because cost

00:34:16
money to send people to

00:34:17
Vienna and become skeptical by

00:34:21
and large of the EU.

00:34:22
I think it was bored

00:34:24
as [ am with speaking

00:34:25
on behalf of you and

00:34:26
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i27 formerly Sovereign members. You

00:34:29
know, I think their skepticism

00:34:31
in the room about Accord

00:34:34
but we will come to

00:34:35
that specific emphasis was. I'm

00:34:39
not sure. I know what

00:34:39
itis. [ suppose it's

00:34:41
this most of the delegates

00:34:42

from developing countries and they

00:34:44
need help. I think I

00:34:45
suppose, that's what it's all

00:34:46
about. One of our concerns

00:34:49
as to how to cut

00:34:51
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costs and duration. Most of

00:34:53
the reforms will add to

00:34:54
both, but it's not makeup.

00:34:57
It's more efficient, Let's cross

00:34:59
restoration more, correct results. YouTube.

00:35:01
[ would use the word

00:35:02
function to function since when

00:35:05
is technical assistance capacity-building, the

00:35:08
others representation representing Kaufman's if

00:35:10
there's a mediation to an

00:35:12
actual arbitration just as a

00:35:15
quick and now so much

00:35:18
to be said about it.

00:35:19
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Won't say it is weird.

00:35:20
It kind of pronounce operationalization

00:35:23
right now. There's an intersection

00:35:25
with me to see what

00:35:25
you something. New, I think

00:35:27
8 in to special meetings

00:35:28
between the working group meetings

00:35:30
at which we have more

00:35:31
work than usual because conference

00:35:34
time and given additional time.

00:35:35
If that a staff of

00:35:37
this part of, this is

00:35:38
an exuberant Brett. | might

00:35:39
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come to her at the

00:35:40
end speaking. My personal capacity,

00:35:42
of course, | cannot pronounce

00:35:46
the word Grand, it's going

00:35:50
to be a UN agency.

00:35:52
Where will it be in

00:35:55
two? Separate meetings in Bangkok

00:35:57
Thailand would love it. The

00:35:59
French would like it. And

00:36:00
told one photos with have

00:36:02
one headquarters and then Regional

00:36:03
meetings. And a third issue

00:36:05
is quite classes that will

00:36:07
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be classes of members 12

00:36:09
+3.+1is

00:36:11
the least developed to is

00:36:13
more developed than the key.

00:36:14
There is how much you

00:36:15
pay cuz money becomes relevant

00:36:17
my own assessment, which they

00:36:22
called contribution will be paid

00:36:26
in various forms one-time. Many

00:36:28
times will be seized with

00:36:31
people who elected government and

00:36:34
voluntary contributions to the, UN

00:36:38
the voluntary basis whether to

00:36:41
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have enough money to do

00:36:42
a lot of work. I'm

00:36:43
not so sure. Technical assistants

00:36:46
allowed to cooperate with others

00:36:47
by Institute corporate within firms

00:36:49
have any government. Patient. Patient

00:36:54
has been a non-starter, an

00:36:55
investment disputes, maybe it'll change

00:36:57
but the thought is one

00:36:58
of the people on the

00:36:59
staff of twenty bucks for

00:37:00
a mediation. How much can

00:37:03
3 people members of the

00:37:05



WIW

Washington
Arbitration Week

Senate do advising at representing

00:37:07
government's? [ think it's a

00:37:08
it's a real question. |

00:37:10
might say a word about

00:37:12
theunp.R

00:37:13
u s position. [ spoke

00:37:14
to Karen who's the leader

00:37:16
of our delegation con Kaiser?

00:37:17
[ think we support this

00:37:21
because we want governments to

00:37:23
get better. They're all kinds

00:37:25
of devices among along with

00:37:27
technical assistance and capacity, building

00:37:28
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an annual Forum to bring

00:37:30
together governments exchange. Their explain

00:37:33
their experience. I myself have

00:37:35
been pushing through a friend

00:37:36
of mine has been very

00:37:37
active and one successful development

00:37:40
country to release the government.

00:37:42
The government has really got

00:37:44
to get better in their

00:37:45
own right. Let me not

00:37:46
to represent ourselves even which

00:37:48
countries softener typically High outside

00:37:50
loyal clients. Many of the

00:37:54
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developing countries are not informed

00:37:56
clients. They don't get their

00:37:57
act together with clams, come

00:37:59
at them when she goes

00:38:01
one way another. What's another

00:38:02
way? Cuz it's defensive cuz

00:38:03
it negotiated the deal which

00:38:05
has lots of the dispute

00:38:06
and that is the key,

00:38:07
not as he advised, but

00:38:10
getting these countries to do

00:38:11
a much better job, they

00:38:13
damn well should because the

00:38:14
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money is in balls are

00:38:15
enormous. I think we can

00:38:19
certainly advise and it can

00:38:20
help in some ways, but

00:38:21
[ call it low hanging

00:38:23
fruit. Lee's question. I don't

00:38:25
think, I think we have

00:38:26
talked to stash it this

00:38:27
summer, but it's all agreed

00:38:29
to basically, and then separately

00:38:31
open items. | meant thank

00:38:33
you should do. And |

00:38:42
think the statutes of doesn't

00:38:43
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really say much about that.

00:38:44
So what do you think?

00:38:54
I do not see the

00:38:56
light. I think Donna's right

00:38:59
there to fundamentally different ways

00:39:02
that you could conceptualize this

00:39:03
advisory Center. Some State seems

00:39:06
to want a center that

00:39:09
would represent this developing State.

00:39:12
The problem is of course,

00:39:14
if you look at the

00:39:15
1300 investment disputes that are

00:39:17
known, I'm eight hundred of

00:39:19
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them have been brought against

00:39:20
developing State. The average cost

00:39:22
for representing. The respondent states

00:39:25
is somewhere around five million

00:39:27
dollars. It's not hard to

00:39:29
imagine. It would be very

00:39:30
expensive to distend developing States.

00:39:34
Even least developed States in

00:39:36
these dispute. How much of

00:39:39
an impact with this Center,

00:39:40
really have another fundamentally different

00:39:43
way to think about the

00:39:44
advisory Center precise is done

00:39:46
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was suggesting is as a

00:39:48
forum for State. This is

00:39:49
a d, institutionalized decentralized system.

00:39:53
This is the first And

00:39:54
it could actually be some

00:39:55
institution that could allow states

00:39:58
to come together regularly to

00:40:00
share experiences in the same

00:40:02
way that uncitral working group

00:40:03
three could be considered a

00:40:05
kind of nascent advisory Center

00:40:07
is Don suggested. A lot

00:40:09
of states have grown up

00:40:10
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during this process and partly

00:40:12
is I think a reason

00:40:14
of just sharing experiences and

00:40:17
having formal and informal networks.

00:40:19
With other delegations, you could

00:40:22
also Imagine Beyond The Forum

00:40:25
and information Clearinghouse for information,

00:40:27
could be gathered, translated disseminated

00:40:30
and so forth. There could

00:40:31
be capacity building these would

00:40:33
be very high impact. Very

00:40:36
low-cost solutions to help a

00:40:38
lot of states that don't.

00:40:39
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Otherwise have forums to meet

00:40:42
to educate themselves about this

00:40:44
process, high impact, low-cost alternative

00:40:49
some states. That seem to

00:40:50
be pushing, I think would

00:40:52
be very high cost and

00:40:54
lower. So I'm hopeful that

00:40:56
states will move toward more

00:40:58
of a model which Allstate

00:41:00
developing and developed economies could

00:41:03
come together to share information,

00:41:04
best practices and expanded informal

00:41:08
and formal networks. That would

00:41:10
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go a long way to

00:41:11
improving, | think the other

00:41:14
system. Thank you. Wouldn't advisory

00:41:19
Center? Do you think level

00:41:22
the playing field and in

00:41:23
some respects or tip the

00:41:24
scales in favor of State?

00:41:26
What did you need? All

00:41:31
the help. They can get

00:41:32
give you an example of

00:41:34
her sitting in a case.

00:41:39
When the African States was

00:41:41
the responded, and we all

00:41:45
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met in London usual meeting

00:41:47
and they felt, they would

00:41:49
be able to go out

00:41:50
and hire. If you see

00:41:52
now, Casey, they were unable

00:41:54
to get permission from their

00:41:55
government to go outside so

00:41:58
that they had to deal

00:41:59
with it inside. And when

00:42:02
it came to the commission's,

00:42:04
the hearing there was a

00:42:06
very ripping sharp language statement,

00:42:11
signed by Witnesses, she was

00:42:17
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very involved in what had

00:42:19
happened. And when he was

00:42:23
then the cross-examined, if the

00:42:25
hearing he was with each

00:42:28
singing and said he was

00:42:29
consistently cross-examined, did you really

00:42:32
mean to say that that's

00:42:33
rather sharp differently and every

00:42:37
time he said, well,

00:42:38
don't think by the time

00:42:45
they got through it was

00:42:47
asked, of course. Well, this

00:42:49
is your statement but you

00:42:50
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don't seem to agree with

00:42:53
it. Why was this submitted?

00:42:55
You said? Well, when |

00:42:58
was asked by, you know,

00:42:59
whoever was in house, running

00:43:00
to come back on me

00:43:02
and sign the statement. He

00:43:03
said, I looked at it

00:43:04
he said, you got to

00:43:05
sign. It has already been

00:43:06
distributed. There is really a

00:43:15
great need on the part

00:43:17
of a state and a

00:43:19
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great differences among the van,

00:43:20
and I'm all in favor

00:43:21
of them, having whatever will

00:43:25
get them to eleven Waters

00:43:28
Plainfield. I know in my

00:43:34
own countries that you often

00:43:38
see huge errors in the

00:43:40
first 90 days, 6 months,

00:43:44
where are there is no

00:43:45
activity, whatsoever on behalf of

00:43:47
the Sovereign or they're just

00:43:48
because haven't hired don't have

00:43:50
the expertise with him. I'm

00:44:01



WIW

Washington
Arbitration Week

four advisors WTO has one

00:44:04
you guys been very involved

00:44:05
in a number of trade

00:44:07
issues. What do you think

00:44:09
about the advisor Center as

00:44:11
a model for investment advisor?

00:44:13
[ would say that the

00:44:16
acwl would not be the

00:44:19
right motive. I will explain.

00:44:21
Why is working very well

00:44:25
ended up you with your

00:44:26
contacts. In Simsbury, [ will

00:44:36
give you more recent of

00:44:39
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the arguments with that 12,

00:44:43
people, plus executive director, that

00:44:46
I respect. Only my belief

00:44:52
that [ working there but

00:44:53
the field is limited. There

00:44:56
are 39 * 3, providing

00:45:02
services building in the last

00:45:09
five years is a cwl

00:45:12
Betadine 16 disputes per year

00:45:17
in your garage or in

00:45:18
the case of Mexico they

00:45:19
have More than a few

00:45:22
active proceedings. So jealous right

00:45:27
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now. So the number is

00:45:30
very different for one country

00:45:34
and your bison. Center, you,

00:45:36
please repeat. How many disputes

00:45:39
or proceedings should handle? Nearby

00:45:46
City Center is not new

00:45:48
scenes, in a certain extent

00:45:51
in the December 2016 executive

00:45:55
director of the acwl was

00:45:58
indicted today. W2 premises. Meeting

00:46:02
in what's a meeting organised

00:46:04
by the European Union and

00:46:06
Canada before starting in there

00:46:10
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working? She explained very well

00:46:13
what the wa was doing.

00:46:17
W.t. cases are different from

00:46:21
isds. There are no Witnesses,

00:46:25
are packed intensive, except with

00:46:30
certain issues. There is no

00:46:32
regard for their commands related

00:46:43
matters even if it to

00:46:53
suspension of concessions. But in

00:46:55
general, advisory Center is a

00:47:07
trade-off. Proponents of the multilateral

00:47:12
investment growth are offering as

00:47:16
a carrot. Whatic

00:47:19
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a b o s right?

00:47:22
Or is that many countries

00:47:24
are willing to face lace

00:47:26
cases? But with this advisory

00:47:29
Center at some point today

00:47:31
you is trying to provide

00:47:32
access for small and medium

00:47:35
Enterprises so this could increase

00:47:38
the number of cases with

00:47:40
the motor Court in Teddy's

00:47:45
that you could be better

00:47:47
access for its knees. With

00:47:50
one would with certain improvements

00:47:53



WIW

Washington
Arbitration Week

like one every trade or

00:47:56
less keyrings for certain things

00:47:59
that would provide so willing

00:48:05
to have less cases. We

00:48:08
are at some point could

00:48:09
face more. So that's who

00:48:15
will win the money there.

00:48:18
A certain point they will

00:48:21
be cost. Someone is imagining

00:48:24
that there are no cost.

00:48:25
It is not true, so

00:48:26
they will be donors for.

00:48:29
How many years did that

00:48:31
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precisely? Did the point where

00:48:34
[ am saying that the

00:48:36
advice of the sensor, Cannot

00:48:39
be replicated in the easiest

00:48:42
contacts. Thank you. Thank you.

00:48:46
Very good point to Article

00:48:52
1 of the six, which

00:48:53
is representation, it would have

00:48:55
access of technical, Maybe. Thank

00:49:01
you shift gears now. Okay.

00:49:13
Okay, we're going to shift

00:49:16
gears and talk a little

00:49:16
bit about the investment court

00:49:18
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and we heard a little

00:49:19
bit from Don that thinks.

00:49:20
Maybe some interest is cool.

00:49:22
And all in working group,

00:49:23
3 discussions, going to turn

00:49:24
the George power. And my

00:49:27
question to you is, is

00:49:28
is the need for a

00:49:29
court, still debatable and and

00:49:32
if some countries want to

00:49:34
court, why don't they just

00:49:35
go off and create their

00:49:36
own? Why do we need

00:49:37
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workers? Nice to be too,

00:49:39
but because of being debated

00:49:41
[ don't think [ don't

00:49:45
believe in the whole thing.

00:49:47
Frankly, because look even at

00:49:51
the intro you member stage

00:49:58
Swiss Supreme Court is very

00:50:00
sharply, enforcing intra EU awards

00:50:05
that were obtained under the

00:50:07
energy Charter treaty while States

00:50:10
and not completely did the

00:50:16
Treaty same as having in

00:50:18
United States district court for

00:50:19
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the District of Columbia, the

00:50:21
DC circuit, the spoken recently

00:50:23
on this in Australia and

00:50:25
the UK. The same thing

00:50:26
is happening, nobody believes in

00:50:30
it. If they don't have

00:50:31
to, if you figure out

00:50:35
but I made sure to

00:50:37
predictions on this, will be

00:50:38
happy to repeat. This may

00:50:41
start falling apart when people

00:50:43
realize how much it's going

00:50:45
to cost those European member

00:50:48
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states. If it is adopted,

00:50:51
with respect to them, so

00:50:54
is at least they can

00:50:55
get something better than going

00:50:56
to their own course. If

00:50:58
they have that choice. The

00:51:02
annual expenses for the international

00:51:05
criminal court in The Hague

00:51:07
measures against what it has

00:51:10
achieved or enormous. The Beautiful,

00:51:17
the former Yugoslavia was not

00:51:20
cheap and it's still in

00:51:21
the process of spending money,

00:51:23
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closing down, and these are

00:51:26
enormous expenses. Now, this is

00:51:29
a very political process because

00:51:31
so how are the judge

00:51:33
is going to be going

00:51:36
to be appointed each? European

00:51:37
members date is going to

00:51:39
be fighting with with the

00:51:41
favorites, for politicians retired, judges

00:51:45
retired civil servants who'd, like

00:51:48
to do that, but may

00:51:50
not know anything about it

00:51:52
whatsoever. Look at it. From

00:51:54
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the point of view of

00:51:55
investors, every time, a board

00:51:58
of directors, approves and investment.

00:52:00
And it looks it's a

00:52:02
risk. The higher, the risk,

00:52:04
the bigger the price, okay

00:52:07
and it is will be

00:52:09
deemed a risk. If they

00:52:11
are forced to go before,

00:52:13
this court may be knighted

00:52:15
attorney, a member State Nationals

00:52:17
but suppose their Nationals of

00:52:19
it state that gets tucked

00:52:21
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into opting in opting in

00:52:23
to the treaty. The real

00:52:25
big fight will come. If

00:52:27
this ever comes into effect

00:52:28
for those who believe in

00:52:30
is dies. As we know

00:52:32
it to deter other states

00:52:34
from opting into it and

00:52:36
killing it as much, as

00:52:38
they're able to do. Another

00:52:42
funny things have been going

00:52:43
on. By the way, I

00:52:46
shouldn't be selling my Memoir

00:52:48



WIW

Washington
Arbitration Week

first. Two words were given

00:52:49
of it. It goes on

00:52:50
the Memoir of the hate,

00:52:52
the White House. That was

00:52:53
a ram contract and life

00:52:55
on the on the front

00:52:58
line of international justice. But

00:53:00
in their what I've said,

00:53:03
if this ever gets through

00:53:05
the money problem and comes

00:53:07
out with, Some treaty that

00:53:11
the ECB members are bound

00:53:14
to fight will be against

00:53:17
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people getting into it and

00:53:19
then it applies, it increases

00:53:24
the risk seen by the

00:53:27
investors. And if | were

00:53:29
acting as counseling, anybody came

00:53:31
to me from a company

00:53:32
and said, well, what's what's

00:53:34
the risk? What we have

00:53:36
to measure it out and

00:53:37
not sure what the percentage

00:53:39
increased, but it hurts for

00:53:41
an investment if this seems

00:53:44
actually Ecuador. Finally got the

00:53:47
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idea, when the previous president

00:53:49
of it withdrew from its

00:53:51
end and bilateral investment treaties,

00:53:54
had another election and economically.

00:53:56
Minister Publican publicly announce, we

00:53:59
need investment and the only

00:54:01
way to getitis

00:54:02
to have these treaties now,

00:54:04
that's a rear. How should

00:54:06
[ say he acknowledged meant

00:54:08
that part. World is far

00:54:11
as I know but that's

00:54:13
that's the reality. Now you

00:54:15



have a couple of situation.

00:54:17
Interesting Lee, what other Swiss

00:54:20
Supreme Court is doing everything,

00:54:22
it can to not enforced

00:54:24
EU law, my good friend

00:54:28
Gabriella Kaufman cooler. Many of

00:54:30
you have heard of that

00:54:31
sat with her a number

00:54:32
of times. Once we agreed

00:54:34
and three other times I

00:54:35
sent it but she has

00:54:38
been the engine behind Switzer

00:54:41
supporting the EU. You draw

00:54:45

WIW
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your own conclusions. Some people

00:54:47
think it's a striving for

00:54:51
higher office. And then the,

00:54:54
we all know the At

00:54:59
from Mauritius saline below who

00:55:03
has been organizing an African

00:55:05
group. They meet after every

00:55:07
day at these meetings and

00:55:10
work on. I don't know

00:55:12
why they listen. Well, I'm

00:55:16
not surprised. Just another Example

00:55:21
of what goes on in

00:55:23
the political maneuvering within this

00:55:26
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group, some PVZ2, Casey and

00:55:28
London, dry a smart guy.

00:55:31
I've had them appear before

00:55:32
me when I can stand

00:55:34
failed to appoint an arbitrator

00:55:38
in time. But why is

00:55:46
he doing? Why is he

00:55:47
doing this, though? Some people

00:55:49
think that's what goes around

00:55:54
the quarters. There it is

00:55:58
a. We don't need it.

00:56:01
It's not desirable. It's a

00:56:03
product of the EU, which

00:56:06
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is with together with the

00:56:08
court, which keeps on forcing

00:56:13
these things and going steps

00:56:16
further. And I will say

00:56:18
a word if | may

00:56:19
still about that. If you're

00:56:21
a member of the court

00:56:22
with how many 15-18, a

00:56:24
lot of members, each country

00:56:26
is represented, that's a party

00:56:29
to the statute. They're not

00:56:36
allowed to issue declarations or

00:56:39
opinions of any kind. There

00:56:42
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has to be a judgment

00:56:43
by a majority. You know

00:56:46
what we say in this

00:56:47
country? A camel is a

00:56:49
product of a committee now

00:56:54
A lot of people think

00:56:55
if they can't express themselves

00:56:58
separately as we do in

00:57:00
the United States and European

00:57:01
Court of Human Rights and

00:57:03
an international court of justice

00:57:05
and other places I've started

00:57:08
to judge at hooked on

00:57:09
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any American Court of human

00:57:10
rights that comes out as

00:57:13
well. So how is it

00:57:17
going to be with these

00:57:18
people? Got to argue when

00:57:21
[ could get a majority

00:57:24
and then everybody has to

00:57:25
live by it and Lock

00:57:31
storage shed to notice all

00:57:33
of this business very well.

00:57:34
He said, well, I'm not

00:57:37
sure sure he was right

00:57:39
when he said, they usually

00:57:40
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get it wrong. But he

00:57:43
said because of the process,

00:57:45
you never know where they're

00:57:47
going. You don't get a

00:57:48
sense of where they're going,

00:57:51
that's why they had to

00:57:52
have separate decisions in Yahoo

00:57:54
Mail case and then it

00:57:56
comes to a case. They

00:57:57
could only take one, give

00:58:02
you no idea where they

00:58:03
are. so now you know

00:58:06
what I guess by now,

00:58:06
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you know what I think

00:58:07
about this idea and explain

00:58:17
to us the three technical

00:58:20
challenges to establishing an international

00:58:24
Court, cuz I think that's

00:58:25
important to be curious to

00:58:26
see how working group 3

00:58:27
is handling, those, Was still

00:58:30
fairly early Innings, you know,

00:58:32
Amber Corso consensus has emerged

00:58:35
academic. Is this panel is

00:58:44
called the elephant in the

00:58:45
room and I think there's

00:58:47
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elephants becoming more like a

00:58:48
donkey quite frankly. It's getting

00:58:50
smaller. Yes. The composition of

00:58:52
the court with Charlie says

00:58:54
crucial how would you get

00:58:56
judges who are independent by

00:58:59
the way coming out of

00:59:01
a negotiating process which is

00:59:03
government-led Independent and yet somehow,

00:59:06
we normally, [ can, [

00:59:09
don't want to be able

00:59:10
to be nominated, you know,

00:59:11
[ think it's a major

00:59:12



question. The very thoughts until

00:59:14
you pick them. That's, I

00:59:15
would say. Number 10. Secondly,

00:59:18
the Europeans, of course, would

00:59:20
like to have saline from

00:59:23
Mauritius always, a single system

00:59:25
turns out of 200 countries

00:59:26
going in every, which way

00:59:28
your people like to the

00:59:29
court, which would be Universal.

00:59:30
But it's not going to

00:59:31

happen because of the fragmentation

00:59:33
of various kinds of the

00:59:35
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Africans mother own code, for

00:59:36
example, and just a fragmentation

00:59:38
between the ad-hoc system, which

00:59:40
was to buy a, what

00:59:42
happened to put my children's

00:59:43
money into that. That is

00:59:47
a very tasteful thing when

00:59:48
it says cell phone goes

00:59:50
on, very bad fragmentation. That's

01:00:00
the budget is. Where will

01:00:07
the money come from the

01:00:08
members? [ can have any

01:00:11
pool pay, what they be.

01:00:13
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Lots of the Richer countries.

01:00:14
Quite often are not a

01:00:16
note of the respondents, and

01:00:17
yet, they will be asked

01:00:18
to cross subsidized. Respondents initial

01:00:23
well, enough money can be

01:00:24
raised, who knows. Which has

01:00:30
not been mentioned is Starry

01:00:32
decisis both. I think I'm

01:00:42
not pressing the snow started

01:00:43
sizes, but here the suggestions

01:00:45
that might be started and

01:00:47
then what effect would it

01:00:48
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have say, my country, the

01:00:50
United States, which probably will

01:00:52
not participate in this court.

01:00:53
What is it going to

01:00:54
have some kind of moral

01:00:56
effect? Persuasive effect. That's a

01:00:58
real issue. How you isolate

01:00:59
the effect of the court

01:01:01
with likes? Of course it's

01:01:02
not Charlie Brown, two guys.

01:01:04
You know, you know, capitals

01:01:06
dirty pigs know it's judges,

01:01:08
you know, name of the

01:01:09
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people of soda. Exit out

01:01:14
of the judicial system that

01:01:15
they are. You being respected

01:01:17
as judges have been lousy

01:01:19
arbitrators into these disputes. So

01:01:22
why would it be better

01:01:23
on this cord? But that's

01:01:24
the tallest active starter decisis.

01:01:26
I make no one. Seems

01:01:28
interested in. It will be

01:01:29
a European. If the EU

01:01:32
has a twin that means

01:01:33
it'll be a civil law

01:01:34
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inquisitorial, not an adversary, you

01:01:37
know, cross-examining, which will be

01:01:39
very unpleasant. [ would, I

01:01:41
would think too many people

01:01:42
who experience the other. So,

01:01:44
by the way, the Chinese

01:01:45
have knocked opted for this

01:01:47
court necessary. [ think they

01:01:48
will continue with ad, hoc

01:01:50
through Sea-Tac and otherwise. So,

01:01:53
it's really much too early

01:01:54
to know how mischievous is.

01:01:55
Could be, it will not

01:01:57
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be as mischievous as its

01:02:00
progenitors would like it to

01:02:01
be. It will see it

01:02:03
early Innings relatively early for

01:02:05
this court. You, thank you.

01:02:07
Thank you. Here is where

01:02:11
Mexico, and that's what |

01:02:16
would say. She would what,

01:02:18
A quart Dynamic change things.

01:02:20
['m thinking about Mexico now,

01:02:21
because if it is been

01:02:24
hit with many, many cases,

01:02:25
it's a multiple responded to

01:02:27
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keep responding is is a

01:02:28
core potentially, something good for,

01:02:30
for that kind of stuff

01:02:31
on it. First of all,

01:02:36
[ want to say that

01:02:36
this is from my personal

01:02:38
capacity. So and I want

01:02:40
to add some spice to

01:02:41
discussion. Because [ would say

01:02:43
that the perspective, [ say

01:02:48
that spice proceedings, I think

01:03:01
would be easier. Second from

01:03:04
the substantive to report considering

01:03:06
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that most of the cases

01:03:07
are under Non-stop for the

01:03:12
usmca. Now, I'm considering a

01:03:16
range of the patients that

01:03:25
could be considered as not

01:03:27
consistent or talk, even having

01:03:29
one single institution could be

01:03:32
beneficial. But in the context

01:03:33
of a I know that

01:03:35
the others would say no,

01:03:37
even with that the muchacha

01:03:39
investment with no sold this

01:03:41
kind of issues but you

01:03:43
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could contribute to that end.

01:03:45
So in the case of

01:03:47
Mexico would be fishing in

01:03:53
the meter at the beginning

01:03:56
that will be. So certain

01:04:01
extent, it would be normal.

01:04:04
In fact, Mexico has agreed

01:04:08
with the European Union on

01:04:10
mulch attract investment towards elements

01:04:13
within the FTA between you

01:04:17
and Mexico. But this FDA

01:04:19
which was announced as completed

01:04:22
in 2018 as it was

01:04:27
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following text, Andy szeto mobile

01:04:30
and the rest of the

01:04:31
FDA survey. You Vietnam, Singapore,

01:04:35
chili. So  would say

01:04:39
he could be good. I'm

01:04:43
good option. Gives me acid

01:04:46
people of the US allegations

01:04:48
as | have mentioned. A

01:04:50
one-size-fits-all is not working in

01:04:52
this context. Thank you. Thank

01:04:56
you know, a good point.

01:04:57
I wonder I wonder Three

01:05:04
famous nineteenth-century American poet is

01:05:09
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quoted as saying, consistency is

01:05:13
the hobgoblin of small minds.

01:05:15
It raises the question of

01:05:17
whether the consistency is good

01:05:20
or whether it's bad, but

01:05:24
what you will get, if

01:05:25
you get a bad decision,

01:05:27
is followed by everybody else.

01:05:29
Your goes up the price

01:05:31
of the 2010 decision. That

01:05:42
be saying that the US

01:05:43
would then try to have

01:05:46
an appellate mechanism to have

01:05:49
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consistency. We get to that

01:05:53
an ex, I think I

01:05:54
can system is unclear. If

01:06:02
[ could, I would say

01:06:02
not so positive. Secondly, it's

01:06:05
true. The concerns, which included,

01:06:08
cost duration, coherence, better, Costco

01:06:12
or consistency is not consistent

01:06:14
with correctness and don't you

01:06:17
want a correct decision in

01:06:19
an individual case rather than

01:06:20
just the sixth in a

01:06:22
series of 10 in correct

01:06:24
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ones. So I think this

01:06:25
is a real issue. Coherence

01:06:26
versus correctness will not be

01:06:30
resolved by by working group

01:06:32
3. Get to try again

01:06:38
each time and for a

01:06:40
state that can be important

01:06:41
if you lost and want

01:06:42
to try again I'm just

01:06:47
curious. You know, you're practitioner

01:06:50
you're an arbitrator, how would

01:06:52
having a court change the

01:06:54
legal landscape, obviously it would

01:06:57
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put us out of business

01:06:58
in relation to the court.

01:07:01
Practitioner. I think Sally is

01:07:07
it seemed certainly one of

01:07:08
the main motivating factors of

01:07:11
the European Union and member

01:07:12
states that they not replicate

01:07:15
the existing system where we

01:07:17
have arbitrators and others wearing

01:07:20
multiple hats for United. Postal

01:07:21
Service Council were expert. In

01:07:23
other cases, they want a

01:07:26
sitting bench a full-time judges.

01:07:29
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Do not have other competing

01:07:31
professional activities that much is

01:07:33
clear. So I think they're

01:07:35
probably would be some in

01:07:37
the field who might perhaps

01:07:38
become full-time judges of this

01:07:40
court. If it's established repellent

01:07:43
mechanism and then others would

01:07:45
remain raps in the ad

01:07:46
hoc arbitration system have for

01:07:49
practitioners. [ think this will

01:07:50
be very interesting, I think

01:07:52
we will see a court.

01:07:53
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If you have the European

01:07:53
Union, member states and various

01:07:56
other states with one, Accord

01:07:57
will have a court in

01:07:58
some form, but Certainly one

01:08:02
of the defining aspects of

01:08:03
this ad hoc system that

01:08:05
we have. Now is that

01:08:06
the investor also has a

01:08:07
role in the state has

01:08:09
arole in each case

01:08:09
in constituting, the tribunal that

01:08:12
they think is appropriate for

01:08:14
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that case, you have the

01:08:16
ability to select individuals, that

01:08:18
you think have the right

01:08:19
experience and expertise and so

01:08:22
forth. Whether whether it's International

01:08:24
or experience or national experience

01:08:27
with the state language experienced,

01:08:30
technical experience Financial, it's whatever

01:08:33
it, maybe, you think these

01:08:35
three individuals are the right

01:08:37
ones, collectively among the parties

01:08:40
to decide this particular dispute.

01:08:41
If you're a practitioner in

01:08:43
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that aspect out of this

01:08:46
equation, you have a fundamentally

01:08:47
different approach to litigation. You

01:08:51
will then argue the arguing

01:08:52
before this Cadre of State

01:08:54
selected individuals with their own

01:08:56
system of precedent. And therefore,

01:08:58
you will be having to

01:08:59
argue this within the confines

01:09:00
of that. Institution and its

01:09:02
established precedent. It's just a

01:09:04
very different way to the

01:09:06
litigants. He's one of the

01:09:09



WIW

Washington
Arbitration Week

main criticisms for those who

01:09:11
are not in favor of

01:09:12
the court, is the expression

01:09:14
that reconstituted is badly. Constituted

01:09:17
that if you have a

01:09:18
pre constituted Court, it is

01:09:20
a badly constituted course because

01:09:21
itis not is not

01:09:23
responsive to the needs of

01:09:25
the parties and their case.

01:09:27
Now that said, there may

01:09:29
be other reasons that compel

01:09:30
states to to form to

01:09:32
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establish to join this multilateral

01:09:35
investment cord and it may

01:09:36
be successful on its own

01:09:38
terms. It's just going to

01:09:39
be a very different beast

01:09:41
from what we have now

01:09:42
with the ad hoc arbitration

01:09:43
system. Thank you. I just

01:09:46
wanted to check with [an

01:09:50
and Jose Antonio week we

01:09:51
got one more topic. Take

01:09:54
about 10 minutes or we

01:09:55
good. Okay, I know there's

01:09:58
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other things tonight so we

01:09:59
will be quick but we

01:10:01
do want to get to

01:10:02
the discussion. / debate over

01:10:05
your palate facilities. It's an

01:10:07
interesting topic in a while

01:10:10
but it's always been there

01:10:11
on a on a parallel

01:10:13
track with with stand in

01:10:15
court and we're going to

01:10:16
turn the Hue. Go first

01:10:17
here, a little bit about

01:10:19
how the working group considers

01:10:22
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that the two tracks. Interacting

01:10:24
in the case of the

01:10:28
paper published in February 13th

01:10:36
to do this appeal mechanism,

01:10:40
that is related, that is

01:10:43
based on Euros of law

01:10:45
or Application of the Petersen

01:10:50
fax, or yours on the

01:10:52
application of the law to

01:10:54
the facts. And this is,

01:10:57
mainly based on the WTO

01:11:02
appeal mechanism and we have

01:11:04
to remember that seems a

01:11:06
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creation of the establishment of

01:11:08
weeks if this was discussed,

01:11:10
but it was not included.

01:11:11
Only the unknown in proceeding

01:11:16
that needs is there. So

01:11:18
basically this paper has these

01:11:25
two reasons for appeal. And

01:11:28
there are some brackets. There.

01:11:30
Basically is based mainly in

01:11:36
the EU model pictures and

01:11:41
other countries are already mentioned.

01:11:45
What would be the Objective

01:11:50
or purpose of the acting

01:11:52
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mechanism. Will it would be

01:11:53
just based on solving the

01:11:56
case having consistency within that

01:12:00
particular case or whether we

01:12:02
are trying, we will be

01:12:04
trying on a consistency among

01:12:10
the different 3-piece. I think

01:12:13
that's the key question of

01:12:15
whether we were their only

01:12:16
Prime members will include study

01:12:20
decisis, I think he's already

01:12:26
and they're on the part

01:12:30
of the bundle is whether

01:12:33
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this appeal mechanism will be

01:12:35
separate from the hyena cornered

01:12:40
by saying that whether they

01:12:43
will be a Replacing the

01:12:46
tribunal and adding the appeal

01:12:50
for having only the European

01:12:53
mechanics right now. He's like

01:12:54
a bungalow with two, pick

01:12:57
two mechanisms and [ was

01:13:00
a few perfect grade correcting

01:13:11
errors in law and possibly

01:13:12
uniform consist of Who's going

01:13:24
to make a mistake that

01:13:25
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makes you go up to

01:13:26
the Appellate Division. And of

01:13:29
course, I think the respondents

01:13:32
generally. | mean, the respondents

01:13:35
would be more likely favorable

01:13:37
because in many cases you

01:13:38
want to drag things out

01:13:39
until you know, the very

01:13:42
end governments change. So wanted

01:13:45
to go forward, but I

01:13:46
can't imagine any claim to

01:13:48
favor that. It just, it's

01:13:52
just another stage. I'm not.

01:13:53



WIW

Washington
Arbitration Week

['ve never been impressed by

01:13:59
the idea. John quickly, three

01:14:04
technical challenges. First, [ should

01:14:09
say this and speaking my

01:14:10
personal capacity and who's the

01:14:12
Secretary of us to travel.

01:14:13
This is I think her

01:14:15
love child. She'd like to

01:14:16
have an appellate mechanism. Equation

01:14:21
of standard review. We could

01:14:22
go and listen to fax

01:14:23
versus law. While I have

01:14:25
backs at all things to

01:14:28
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have consistency in the law.

01:14:30
Didn't he didn't have a

01:14:32
fax for the examination of

01:14:33
a lot quicker and cheaper.

01:14:34
The one star. Decisive, ['ve

01:14:37
mentioned, why does it have

01:14:38
to be to feel doesn't

01:14:39
matter of right? Why notice

01:14:41
Fisher are I just impossible

01:14:44
countries, have a high value

01:14:45
of Entry. One suggestion has

01:14:48
been made, is the get

01:14:49
this, just take the exit

01:14:51



WIW

Washington
Arbitration Week

convention and amended either, which

01:14:53
is difficult to understand. If

01:14:55
we have an appellate mechanism

01:14:56
with his decision, be an

01:14:58
award of the New York

01:14:59
convention, not clear defense, happy

01:15:00
set up. Would it fit

01:15:02
with an exit now? But

01:15:04
have to be a mandatory

01:15:04
have to have Interstate agreement,

01:15:06
the wind up Cooper Hawk

01:15:07
Winery, just take Excedrin and

01:15:09
add appeals as a matter

01:15:11
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of law blah blah blah

01:15:12
to the announcement. By the

01:15:14
way, if you do have

01:15:15
this mechanism, you want to

01:15:17
be sure that duplicate, if

01:15:19
you will a complicated normal

01:15:21
procedure on the exit. So

01:15:22
you probably have been one

01:15:23
suggestion. The statue is to

01:15:25
the grounds for annulment would

01:15:27
be lumped in with the

01:15:28
appeals ground. And then you

01:15:30
have Some way of knocking

01:15:31
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out duplication set aside in

01:15:33
the country or normal addiction

01:15:35
issues. And I think, I

01:15:39
think that will be in

01:15:40
a pail of my cousin

01:15:41
thought away and that'll make

01:15:43
this discussion extremely interesting, and

01:15:44
all the questions. They're all

01:15:46
going to have to be

01:15:46
debated. We debated in a

01:15:48
standard review facts, clearly erroneous,

01:15:50
or european to know, going

01:15:52
to be discussed. And of

01:15:55
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course at the end, it'll

01:15:56
just be a protocol within

01:15:57
the Mir are the most

01:15:59
logical agreement, and some will

01:16:00
take it. Someone take it

01:16:02
went to Google made with

01:16:03
a standalone. [ don't think

01:16:06
we have enough to make

01:16:07
some link to the am.

01:16:08
I see that it will

01:16:09
go anywhere? [ could be

01:16:10
a standalone or could be

01:16:11
at Hawk. We have already

01:16:12
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many treaties which provide for

01:16:14
appeal to those people. Just

01:16:15
don't do it by the

01:16:16
way. This famous quote web,

01:16:19
Singapore, we have Canada. Why

01:16:21
hasn't anything happened on the

01:16:22
seizure of Singapore? I get

01:16:23
now, | ain't seen a

01:16:24
question. If you read Sierra's

01:16:25
bizarre, and it's reference to

01:16:27
the tribunal and also all

01:16:29
the stuff is last question

01:16:33
for Jeremy. Yes, I agree

01:16:42
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with wrong there. There are

01:16:46
a lot of states that

01:16:46
when an appellate mechanism of

01:16:48
just you but also States

01:16:49
a the China that want

01:16:51
this. So I think we

01:16:52
will see it, but it's

01:16:53
complicated. If you look at

01:16:54
the US experience with a

01:16:56
pellet, 2002 trade Act Congress

01:16:59
use as a negotiating objective.

01:17:02
To establish an appellate mechanism

01:17:04
in US International Investment agreement,

01:17:05
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that's reflected in the 2004

01:17:08
model B. If one is

01:17:09
established, it should apply the

01:17:11
party shall strive to make

01:17:12
it apply to Ward's under

01:17:13
the bed. Then you get

01:17:15
the 2006 kofta, the parties

01:17:18
shall establish, an appellate mechanism.

01:17:20
And then you look at

01:17:22
the 2012 model, B, we're

01:17:24
back to, you know, if,

01:17:25
if they build it, we

01:17:26
may come type thing now

01:17:28
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and usmca. We don't mention

01:17:30
itatall. It's complicated.

01:17:31
How would, how would this

01:17:34
work in practice? And that

01:17:35
would we create something to

01:17:36
that establishes? A kind of

01:17:38
super president, that might not

01:17:40
only be applied to the

01:17:41
parties that are involved. In

01:17:43
particular, is Beaute in the

01:17:44
future? What is John mentioned?

01:17:46
What about other parties? What

01:17:47
about the opposed ability, problem,

01:17:49
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or do you have this

01:17:50
president? That is established effectively

01:17:52
as is then applied to

01:17:54
other states under other agreements?

01:17:56
And that's a real concern

01:17:58
as well. You can always

01:17:59
have a control mechanism was

01:18:01
States. And doing interpretations were

01:18:04
many treaties and so forth,

01:18:05
but it's not easy. We

01:18:07
see how I'm kind of

01:18:09
the fact of President, emerges

01:18:11
and isps case is already

01:18:12



WIW

Washington
Arbitration Week

and would it not be

01:18:14
even more likely if you

01:18:16
have an appellate mechanism and

01:18:17
we have essentially almost a

01:18:19
system of the starry decisis,

01:18:21
I think that concerns a

01:18:23
lot of parties including many

01:18:25
of the states. And thank

01:18:27
you. Yes, we will see

01:18:28
it but it will be

01:18:28
complicated. Thank you, great. So

01:18:30
I think we did start

01:18:32
a little bit late but

01:18:33
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we are still a little

01:18:34
time from a question or

01:18:39
two. If anybody has a

01:18:43
question, please do. So if

01:18:44
not I have one just

01:18:51
this is not entirely sure

01:18:55
whether Logically. And and according

01:19:00
to, what is being discussed,

01:19:02
there could be a world

01:19:05
where we actually have some

01:19:07
countries, joining a standing up,

01:19:11
standing investment court. And at

01:19:15
the same time, some other

01:19:17
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countries joining an, an, an

01:19:20
appellate cilty is a person

01:19:24
that. That could happen. But

01:19:27
but, you know, I would,

01:19:28
[ would like for the

01:19:29
nopales to clarify because that

01:19:32
would be [ know country

01:19:35
to have an orderly system

01:19:38
and unfortunately, no by the

01:19:44
initiative of Almighty, you would.

01:19:46
That's where we might land.

01:19:48
That's the first question. And,

01:19:50
and, and the other question

01:19:51
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is, how do you see

01:19:54
the the numbers in terms

01:19:58
of political numbers? When we

01:20:04
sail with the EU? |

01:20:05
mean, it's just say you

01:20:06
well these you is is

01:20:08
the you plus 27 V.

01:20:10
So it might be just

01:20:12
one position in posed bad

01:20:14
but in Practical terms, that

01:20:17
they might have the numbers

01:20:18
to create the that the

01:20:20
court, we're nearly there. So

01:20:22
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[ haven't done the the

01:20:25
calculations, but I, I know

01:20:27
perhaps some of you might

01:20:28
have done them and I

01:20:29
was wondering, Can I speak

01:20:32
to that are first? Your

01:20:33
first question, I think the

01:20:34
answer is, yes, you will

01:20:36
have the court and then

01:20:37
you might have an appellate

01:20:38
mechanism, might be resorted to

01:20:40
buy. Countries are not members

01:20:41
of the course, you think

01:20:42
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that's pretty clear because it

01:20:44
is a man who treated

01:20:46
you slowly, it'll be out

01:20:47
of here at cafeteria-style, you

01:20:49
can pick on the other

01:20:51
question. I think it's sort

01:20:52
of a message to the

01:20:55
wrong question because yesterday, they

01:20:58
will be a statute of

01:20:59
the court. So, what it'll

01:21:00
be, it'll be, it'll be

01:21:01
attached to the overall agreement.

01:21:03
Some people will pick it

01:21:04
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down, will not pick. It

01:21:05
is not going to be

01:21:06
a majority vote. Yes. On

01:21:08
the way in and working

01:21:10
group 3, saying the world

01:21:11
must accept the call, that's

01:21:12
not going to happen. Not

01:21:13
even close to happening to

01:21:15
have a court. You may

01:21:16
have more than one Court

01:21:17
as we said before. You're

01:21:19
right about the, the universality.

01:21:21
That's so they wanted mauritian

01:21:23
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friend ain't going to happen.

01:21:25
It's early. As 11

01:21:29
just I don't think we

01:21:30
should panic about anything even

01:21:32
about the American political system

01:21:34
that, you know, I need

01:21:41
a question. Thank you very

01:21:46
much for the rich discussion.

01:21:48
Do you see the possibility

01:21:51
of the Izar system eroding

01:21:53
to the extent of completely

01:21:55
disappearing and State Street in

01:21:58
resorting to domestic court's there?

01:22:06
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The reform dad to take

01:22:09
him about that one such

01:22:10
group work. Keep working group,

01:22:13
sweet, candy, criticized. And there's

01:22:15
so many drawbacks. But what

01:22:18
would be the alternative especially

01:22:20
given into consideration? That the

01:22:23
countries have never actually agreed

01:22:25
on facing the, the core

01:22:28
problems of the ICS system,

01:22:29
the inconsistency, the the Blurred

01:22:32
Lines of a different terms

01:22:36
of AMF Clause that the

01:22:40
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lack of ability, bye-bye, stage

01:22:44
2. Pursue counterclaims environmental problems

01:22:50
that exist and in the

01:22:53
morning, the world to the

01:22:54
climate change. Just a broader

01:22:56
question. How do I call

01:23:05
the claims will come? If

01:23:06
you look at the investment

01:23:08
protocol to the African free,

01:23:10
whatever it is, they already

01:23:11
have it in their kind

01:23:12
of things Millie. Mays with

01:23:13
those obligations on the investor.

01:23:15
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The system's going to go

01:23:16
on a 3000. Bitzi do

01:23:19
going to vanish because there's

01:23:20
some guy from Brussels to

01:23:21
Paris thinks it's a nice

01:23:23
idea, not even going to

01:23:24
spend yours or whatever the

01:23:29
hell it is, still go

01:23:30
on the beginning. He said

01:23:34
[ wouldn't call them blocks

01:23:36
but Tendencies one is the

01:23:38
European tenancy. Europeans have been

01:23:40
very Judy, she's the hundreds

01:23:41
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of years on the other

01:23:43
will be Life is going

01:23:46
to put them in most

01:23:46
countries, will stumble along model

01:23:49
and my wife's English. Father

01:23:51
was a judge, we will

01:23:52
muddle in the best English

01:23:54
tradition of the past. The

01:23:55
present position is a great.

01:23:57
Many people will have to

01:24:02
adjust the climate. Change the

01:24:09
interpretations of the end of

01:24:11
the world, just going to

01:24:13
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have a little Incubus on

01:24:14
one side. Call Lou Maza.

01:24:16
Unless one quart Thank you

01:24:25
sir, for for the in-depth

01:24:27
sharing. I just wondering whether

01:24:29
it is possible or constructive

01:24:32
War to bring the unsuitable

01:24:34
as a num compulsory the

01:24:37
started to your review off.

01:24:39
Like the national Court of

01:24:41
awards, Sabrina Gap off of

01:24:43
the United kind of Life,

01:24:44
National Conference of the sovereignty.

01:24:46
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And also, their economic interest

01:24:47
and also ran a gap

01:24:49
of like the cap of

01:24:52
the difference between awards that

01:24:54
have been made by the

01:24:56
national course of the outside

01:24:58
of the ICS system in

01:25:01
different areas. Thank you. The

01:25:09
question because you just made

01:25:11
me this question, the efforts

01:25:17
made by the usual whether

01:25:19
it's possible or constructive to

01:25:21
make it between a non-compulsory.

01:25:24
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Serve 2-year review body for

01:25:27
different national awards in order

01:25:30
to bring the Gap. And

01:25:32
also the concert stuff in

01:25:33
National concern about the 70

01:25:36
and also, the economic interest

01:25:38
and also try to reduce

01:25:40
the uncertainty of the different

01:25:41
ICS system in the different

01:25:44
rth.Asl

01:25:46
understand it now Charlie? Well,

01:25:48
as if  understand it,

01:25:51
you're driving is a possibility

01:25:53
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that whatever Court emerges from

01:25:59
this can be made by

01:26:02
other parties in treaties. As

01:26:05
one of the venues, that

01:26:07
can be selected by a

01:26:10
party along with the extender

01:26:13
ICC, or whatever else. I

01:26:16
don't see why I haven't

01:26:19
faced the question before. But

01:26:21
it seems to me, unless

01:26:23
the terms of the treaty

01:26:25
prevent people would have. Hopefully,

01:26:29
the choice of either opting

01:26:31
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into the whole thing or

01:26:34
being allowed to make it

01:26:35
as an optional choice in

01:26:38
a particular case, among two

01:26:40
or three Even more ambitious,

01:26:46
the somehow it have a

01:26:47
global tribunal which will a

01:26:49
judge what happens on the

01:26:51
national lawn and National and

01:26:53
that you know, when a

01:26:55
world Federalist. So not very

01:26:57
popular these days, I think

01:26:59
world judicial Federalist don't exist

01:27:01
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either. But in any case

01:27:03
it's just the trailer branch

01:27:11
of the legal Office of

01:27:12
the United Nations and the

01:27:14
end number one more procedure

01:27:22
of aspects of the is

01:27:24
DS system. So it's not

01:27:26
a gift, but I don't

01:27:28
even think it's in Mankind's

01:27:29
gift to do this. It

01:27:31
may be some somewhere. After,

01:27:33
you know, after they After

01:27:34
the flood, after the world

01:27:35
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is destroyed itself and it

01:27:37
starts again. Maybe they'll a

01:27:38
lawyer will be there and

01:27:40
he'll do this but I

01:27:41
don't think it's realistic right

01:27:42
now. What's going on on

01:27:46
this? I'm not sure whether

01:27:47
you were referring to the

01:27:48
proposal example with in the

01:27:50
WTO context of having a

01:27:52
committee on National Security or

01:27:54
22 to do this. Kind

01:27:55
of things is still a

01:27:57
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proposed making Simon West proposed

01:28:01
to this kind of Comedy.

01:28:02
But I mean I can

01:28:04
make paper. Everything is possible

01:28:08
at this point in time

01:28:10
is in Northeast, Raleigh Spring

01:28:11
to to throw a 38

01:28:14
micum

01:28:17
iclsaw one

01:28:22
man, we have time for

01:28:23
one last question attended these

01:28:32
sort of discussion. By the

01:28:34
way, | owe you for

01:28:36
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asking my question. I have

01:28:37
some deeply appreciative of all

01:28:39
the candid remarks that we

01:28:41
shared by honorable Brower, and

01:28:44
the professor ball, as it

01:28:46
has been a very refreshing

01:28:48
presentations on discussion. Building on

01:28:53
that. [ wanted to get

01:28:54
your perspective in terms of

01:28:55
what will be the best

01:28:57
and most effective approach to

01:28:59
ensure that Europeans representative don't

01:29:03
dominate discussions in there, working

01:29:06
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group and also want to

01:29:07
get a sense of it.

01:29:08
Or not, you think that

01:29:09
they they are engaging less

01:29:12
might come to some cross-cutting

01:29:14
issues such as damaged as

01:29:15
transparency or the 72, right?

01:29:19
[ hope this doesn't come

01:29:20
across with the controversial question.

01:29:21
You has a very clear

01:29:33
mandate coming from 2008, |

01:29:43
wouldn't say problems with circumstances

01:29:45
that happened. I don't see

01:29:46
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Charlie's when they started to

01:29:48
discuss problems around. I use

01:29:50
DS. So, there are a

01:29:52
lot of problems Independence, and

01:29:54
one of you mention that

01:29:55
on the experiences of each

01:29:57
Country, When Country could having

01:29:59
a problem with the length

01:30:00
of the preceding, another with

01:30:01
the damages, everything in there

01:30:03
is there including the lack

01:30:05
of representation or a lack

01:30:10
of money to cover presentation.

01:30:12
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So, now that everything is

01:30:13
trying to push him Dsat,

01:30:20
muchata mean, Batman Court are

01:30:22
aware that they need to

01:30:24
do to give something in

01:30:26
exchange for good. Very sad

01:30:28
that they need to have

01:30:29
a trade-off in the context

01:30:30
of the fda's with Mexico,

01:30:35
chile, Vietnam, Canada in that

01:30:38
context. They put a lot

01:30:40
of things in exchange, but

01:30:41
[ don't have no choice

01:30:44
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except to me, like I'm

01:30:50
not sure about the initials

01:30:53
are other issues that are

01:30:54
not related. Only with the

01:30:56
am | see you? See

01:30:59
any possible way to ensure

01:31:01
that the proposal that have

01:31:04
been put forward by European

01:31:08
representative, they could somehow make

01:31:11
sure that it wouldn't dominate

01:31:13
the discussions, or is it

01:31:14
just in available because essentially

01:31:16
number games Until now we

01:31:21
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have seen that they are

01:31:22
pushing for that other countries

01:31:25
that those five at the

01:31:27
total 23, two countries that

01:31:30
good at some point for

01:31:32
a major investment scores. So

01:31:34
different idea to check initiate

01:31:54
to check it. To the

01:32:02
end of the discussion on

01:32:03
that Court, as it gets

01:32:05
more informed, as it has

01:32:07
an appellate body. With many

01:32:08
more questions. [ will get

01:32:09
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an interesting discussion and the

01:32:11
dynamic is that it's not

01:32:13
him. I don't think I'm

01:32:13
a chart of the country's

01:32:14
want of court in any

01:32:16
case, even as | indicated

01:32:17
this We Will, We Will

01:32:19
adopt the statute calling for

01:32:21
a court but you just

01:32:22
be attached is so it'll

01:32:23
be a Christmas tree and

01:32:25
be one of nine decorations

01:32:27
on the treaty some country

01:32:29
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to pick up. Someone to

01:32:31
some countries are not going

01:32:31
to spend their fire attacking

01:32:33
something whenever to become a

01:32:34
party to any way. But

01:32:35
there is this issue which

01:32:36
was touched on by one

01:32:38
of you. Also this Starry

01:32:39
decisis, you know, and the

01:32:41
effect that these decisions not

01:32:43
your body is more dangerous

01:32:45
cuz it's going to be

01:32:45
from on high. It'll be

01:32:47
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Jehovah speak into the world

01:32:49
and and lawyers will cited

01:32:52
am. I see one of

01:32:55
many tribunal's going to have

01:32:57
quite the same effect but

01:32:59
it was thatis a

01:33:00
problem even though that country

01:33:02
funky party, and people said

01:33:03
they could be ways of

01:33:04
mechanism. So I don't know

01:33:07
if maybe men be. |

01:33:08
teasing you, say, whatever the

01:33:09
hell nemic says. If you

01:33:12
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cited an argument before us,

01:33:13
you know, yourself, and who

01:33:15
the hell knows? But they

01:33:20
will be a court but

01:33:21
it's not going to be

01:33:22
for the world, but |

01:33:26
want to thank our steam

01:33:31
panels for a very vibrant

01:33:32
discussion. We definitely have to

01:33:34
do this again next year

01:33:35
to see what happened. Actually,

01:33:47
it was likely. Exercise, that

00:00:12
will establish security. Welcome to

00:00:51
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Washington arbitration week. This is

00:00:54
today's 5th panel and I

00:00:58
know that my co-founder young

00:01:00
Laird. So it's supposed to

00:01:02
know the amount of finals..

00:01:04
We have trying trying to

00:01:07
be somehow ambitious. In terms

00:01:10
of the content, Washington arbitration

00:01:13
week. Part of the reason

00:01:14
why we have so many

00:01:15
panels is because we have

00:01:16
a vibrant Advisory Board, including

00:01:20
know Megan are who has

00:01:23
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been very strong supporter Washington

00:01:26
arbitration week since she was

00:01:28
a, a the General Secretary

00:01:30
of big, Sid. And the

00:01:32
I know that she doesn't

00:01:33
like me to give her

00:01:34
a praise, but I think

00:01:36
that deserves it cuz we

00:01:37
send her an invitation to

00:01:39
provide comments and proposals and

00:01:41
week, she has more than

00:01:43
20 proposals of panels and

00:01:45
and so do other member.

00:01:47
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Advisory board or hear him

00:01:49
shooting Lee and cream chip.

00:01:51
And, and many others, this

00:01:53
panel is is one that

00:01:56
is for many reasons, very

00:01:59
close to my heart because

00:02:01
it involves the ongoing negotiations

00:02:05
on on procedural, matters in

00:02:07
the investor-state. Arbitration area questions

00:02:12
such as whether investor-state arbitration

00:02:14
will, it would sell for

00:02:16
disappear and be replaced by

00:02:21
a London court or whether

00:02:24
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they will be a dual

00:02:26
system or what, what have

00:02:28
not. But, but also, because

00:02:30
['m really truly honored to

00:02:34
have sex in in, in

00:02:36
front of her, for just

00:02:39
my, my left, the caliber

00:02:42
of panelist that we have.

00:02:44
We have, we have professor

00:02:47
Wallace. Who am [ say

00:02:48
was was my PhD or

00:02:52
sjd supervisor. And for so

00:02:56
many reasons I'm thankful to

00:02:58
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him especially for his humor.

00:03:00
But also for for he's

00:03:03
directness and and knowledge and

00:03:05
for being a trusting know

00:03:08
what what [ was doing.

00:03:09
And also, we have Google,

00:03:12
who has been a great

00:03:13
partner in in, in, in

00:03:17
making something similar, which is

00:03:19
the world application update, which

00:03:21
should we, we did First

00:03:22
Time in Mexico, two years

00:03:23
ago, in which he has

00:03:25
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committed to doing you're in

00:03:27
2025. Hold him responsible for

00:03:30
that. And we have lie.

00:03:31
And we have Jeremy and

00:03:34
we have, of course. Brower,

00:03:37
who was the recipient of

00:03:41
our first Washington arbitration award

00:03:44
in 2024, In the end

00:03:48
with Jeremy, we have also

00:03:49
spoken in various panels and

00:03:52
that I normally wouldn't introduce

00:03:53
the palace. But this design

00:03:55
was really close to my

00:03:56
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heart, and [ must say

00:03:57
that the least somebody, that

00:03:59
that I fully respect, he

00:04:00
has noted on so many

00:04:02
issues topic, he has represented

00:04:04
government, she has work for

00:04:05
the state department. He's a

00:04:07
he's now now partner of

00:04:09
Aaron Faust and has particularly

00:04:11
on on, on the procedures

00:04:13
invested arbitration in uncitral, he,

00:04:17
he, he wrote who wrote

00:04:18
a, a,a book on

00:04:21
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investor arbitration on Saint Row

00:04:23
proceedings. And, and he has

00:04:25
closely followed the group three

00:04:29
in uncitral. So I don't

00:04:32
think that, that you could

00:04:33
get a better set of

00:04:36
commentators on on the group,

00:04:39
three on trial happening and

00:04:45
also not only reporting on

00:04:47
what's going. But also having

00:04:48
a particular analytical and critical

00:04:51
perspective of it and and

00:04:53
[ apologize lie. I kind

00:04:55
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of introduced her one but

00:04:57
please don't use them more.

00:04:58
Thank you, thank you. Jose

00:05:01
Antonio Perfect, thank you. And

00:05:05
welcome to the last panel

00:05:07
today, but you didn't respond.

00:05:09
[ sure you topic is

00:05:11
the progress of the elephant

00:05:15
in the room. Your Matic

00:05:16
appellate facility versus multilateral investment

00:05:18
court and the status of

00:05:20
the advisory Center on International

00:05:22
best claw. He was here

00:05:24
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in person and in virtually,

00:05:25
because there has been a

00:05:30
lot of activity when I

00:05:33
asked, yes, performance past few

00:05:34
years and is a lot

00:05:36
more to come, that's really

00:05:38
good. Time to take stock

00:05:39
and find out from this

00:05:40
very esteemed panel, who's been

00:05:42
Altima been involved in Tripoli

00:05:44
and entered really into work

00:05:46
discussions. I in various forms

00:05:48
about what's going on, where

00:05:51
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are we in? What's to

00:05:52
come? So, what we'll do

00:05:54
is before we get started,

00:05:55
['m just going to spend

00:05:56
a minute, provide some background

00:05:57
on the current status of

00:05:59
the working group's work, and

00:06:01
then I'll introduce our Palace

00:06:02
little bit more fully. Animal

00:06:04
get into the discussion and

00:06:06
that's especially is going to

00:06:07
include her exciting segment of

00:06:09
behind the curtain at work

00:06:10
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in groups tree where you

00:06:11
get to hear about the

00:06:12
happenings in that environment. And

00:06:16
then we're going to talk

00:06:17
about the advisory Center current

00:06:19
status and then that consideration

00:06:21
of a permanent investor report

00:06:22
and the crowning a lot

00:06:28
of, you know, about the

00:06:31
working group. But it is,

00:06:32
it is one of six

00:06:33
groups established by the UN

00:06:35
Commission, on International mandate, which

00:06:40
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is further, the progressive organization,

00:06:43
and unification of the law

00:06:44
of international trade and show

00:06:46
in 2017 at the commission's.

00:06:49
50th session commission, entrusted, working

00:06:52
group 3, with this broad

00:06:54
mandate to work on the

00:06:56
possible reform of investor-state dispute

00:06:58
settlement. And so for now

00:07:00
on from 2017 to April

00:07:03
2019, this is from the

00:07:05
34th to the 37th session

00:07:07
of the working group, The

00:07:08
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working group Identify and discuss,

00:07:10
various concerns regarding ice. Yes,

00:07:13
and possible reforms. And it

00:07:15
reached importantly exclusion by consensus

00:07:18
that reform was desirable in

00:07:20
light of the identified. And

00:07:28
then from October 2019 to

00:07:31
the present. So now we're

00:07:33
from the 38th session of

00:07:35
the 49th session, the working

00:07:37
group has been considering concrete

00:07:40
initiatives price. Yes, perform. In

00:07:43
the next session is going

00:07:43



WIW

Washington
Arbitration Week

to be held in Vienna

00:07:45
in January. 28th has accomplished

00:07:50
quite a number of these

00:07:54
initiatives have culminated into tangible

00:07:56
deliver deliver both recently Traders

00:08:03
International Investment resolution in that

00:08:07
same year the guidelines on

00:08:08
mediation for International Investment and

00:08:13
then we had last year

00:08:14
the statute of the advisory

00:08:15
Center on International Investment resolution

00:08:18
which was adopted when it

00:08:20
is still in draft form

00:08:21
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but adopted in and I

00:08:23
think in the process of

00:08:23
being operationalized But looking ahead,

00:08:28
there's still quite a lot

00:08:29
to do and the group

00:08:30
has a full fight they

00:08:32
are going to look at

00:08:33
how to bring the advisory

00:08:35
Center into life. They're going

00:08:37
to consider the possibility of

00:08:38
a of a standing. There

00:08:40
is a draft statute for

00:08:42
standing mechanism on the table

00:08:44
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for consideration. Now, there's going

00:08:46
to be consideration of an

00:08:48
appellate mechanism. There was an

00:08:50
initial draft circulated 2022 and

00:08:52
[ think I don't think

00:08:53
that's currently under consideration, but

00:08:55
it will be revived soon.

00:08:57
And then, there are other

00:08:59
important instruments, like a multilateral

00:09:01
convention to implement reforms and

00:09:03
also a number of model

00:09:05
Provisions that could be incorporated

00:09:06
into existing or future investment

00:09:09
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treaties. So, the group is

00:09:11
arguably now, heading into its

00:09:14
most critical in the next

00:09:16
year or two. And so

00:09:18
it's a good time to

00:09:19
introduce our very esteemed panel,

00:09:21
because all of them can

00:09:23
tell us about these important

00:09:24
about message in Gray. Detalil,

00:09:26
as they've all been involved,

00:09:27
very intimately in the work

00:09:29
of the group. So let

00:09:31
me start on the end

00:09:32
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with the professor Don Wallace.

00:09:33
John is Professor of law

00:09:35
at Georgetown University, is chairman

00:09:38
of International law Institute, vice

00:09:40
president of oonies wall Foundation.

00:09:42
A member of the American

00:09:44
law Institute, former chairman of

00:09:46
International law section of the

00:09:47
American Bar Association and co-author

00:09:50
of International Investment arbitration. And,

00:09:56
you know, many, many, many,

00:09:58
many, many books, and articles

00:10:01
in addition, is also a

00:10:03
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member of the US delegation

00:10:03
to work at 3. Then

00:10:07
to Dawn's left. Jump had

00:10:12
to Hugo Hugo Romero Martinez.

00:10:14
He was a partner at

00:10:15
rrh consultores, where his practice

00:10:18
focuses on international trade, and

00:10:19
investment law as well as

00:10:21
arbitration prior to joining or

00:10:23
RH Hugo worked at the

00:10:25
office of the general Council

00:10:26
for international trade, Ministry of

00:10:28
economy, the Mexican Government after

00:10:31
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many years and also his

00:10:32
counselor at permanent mission of

00:10:34
Mexico to the WTO in

00:10:36
Geneva exhausted. Deputy general counsel

00:10:38
for international trade, their government

00:10:41
defended Mexico and international trade

00:10:44
and investment disputes. Negotiated numerous

00:10:47
trade investment usmca. The Mexico

00:10:50
us gave cptpp and many

00:10:53
others lives are of international

00:11:00
trade law on NAFTA at

00:11:02
the, at the faculty of

00:11:03
the law of law of

00:11:04



WIW

Washington
Arbitration Week

the Mexican, autonomous University of

00:11:06
Mexico, and you guys also

00:11:08
represented Mexico at working group

00:11:10
3, just got to

00:11:13
my left is a sharp.

00:11:14
Jeremy is international, arbitration visiting

00:11:19
professor at the National University

00:11:20
of Singapore. Law school lecture

00:11:22
in the mall and Senior

00:11:24
fellow at International claims and

00:11:25
reparations project at Columbia University,

00:11:27
law school, member of the

00:11:29
board of the United Nations

00:11:31
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register of damage caused by

00:11:32
the construction of the wall

00:11:34
in the occupied Palestinian territory.

00:11:36
He was previously a partner

00:11:37
Insurance, Sterling's arbitration practice. He's

00:11:41
served as chief of investment

00:11:43
arbitration in the office of

00:11:44
legal, adviser at the state

00:11:46
US state department, is also

00:11:48
a member of the US

00:11:49
delegation to work at 3

00:11:51
and to Jeremy's left is

00:11:54
Judge, Charles Brower. I think

00:11:58
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everyone knows judge, Broward whose

00:12:00
career spans 55 years, including

00:12:03
nearly forty years in the

00:12:04
area, public international law and

00:12:06
international dispute resolution. You can

00:12:09
find out about almost Five

00:12:11
years, if you buy his

00:12:12
book called judging her on

00:12:13
to the album Amazon, very

00:12:16
good read for hours of

00:12:18
preeminent, International arbitrator, and one

00:12:21
of only four, recipients of

00:12:22
the gar Lifetime Achievement Award.

00:12:24
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He started his career at

00:12:26
White & case, then service

00:12:29
US state department, culminating, in

00:12:31
his role as acting legal

00:12:32
adviser on the Hague and

00:12:36
it's a special counsel to

00:12:38
President. Ronald Reagan is been

00:12:40
a judge at Hockett International

00:12:42
court of justice on multiple

00:12:43
occasions and judge, Brower has

00:12:45
represented the American Society of

00:12:47
international law as an observer

00:12:49
to working group 3 discussions,

00:12:52
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So I'm with that, we're

00:12:55
going to turn to our

00:12:56
panel discussion. And our first

00:12:58
topic is behind the curtain

00:13:01
at work, so what really

00:13:03
happens behind closed. Doors. Access

00:13:06
is a bit limited their

00:13:07
70 countries. Observers have to

00:13:12
be certified. Sure there were

00:13:13
reports that come out at

00:13:15
the end of the process,

00:13:16
but what really goes on

00:13:17
behind the curtain isn't the

00:13:20
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topic we're going to look

00:13:21
at for just a minute.

00:13:22
So some may proceed the

00:13:28
work-in-process as black box, right?

00:13:30
Tell us a little bit

00:13:32
about what goes on behind

00:13:34
closed, doors and particularly. What's

00:13:37
the dynamic like between states

00:13:39
or blocks of states that

00:13:41
come into these discussions with

00:13:42
often very different views on

00:13:46
what I asked you. Good

00:13:51
afternoon, you are. Thank you

00:13:52
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very much for the kind

00:13:54
introduction. Thank you, Jose Antonio.

00:13:57
And in for setting this

00:13:59
up it's a great pleasure

00:14:01
to be here on this

00:14:02
panel, specially under at least

00:14:04
control.  had the pleasure

00:14:05
of following Lee Kaplan to

00:14:07
three separate jobs. They run

00:14:09
tribunal to whiting case and

00:14:11
then to the state department,

00:14:12
[ finally had to go

00:14:13
out on my own and

00:14:15
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look like I was stalking

00:14:15
him, but it's a real

00:14:17
pleasure to be here. Now,

00:14:18
[ hope to follow. ABC,

00:14:23
I'm speaking in a personal

00:14:24
capacity today. I recognized the

00:14:29
criticism that the working group

00:14:31
is a black box. This

00:14:32
is a state-led process has

00:14:37
done a good job as

00:14:40
much as possible and the

00:14:41
really interesting Dynamic it seems

00:14:43
from my perspective of the

00:14:45



WIW

Washington
Arbitration Week

active engagement of the member

00:14:48
states of the trial. But

00:14:50
a number of other states

00:14:52
in particular participating participating actively

00:14:56
in many respects, often seem

00:15:04
to correspond to these states.

00:15:05
Particular experience with isds including

00:15:10
negative experience may have had.

00:15:13
So for instance, if there's

00:15:15
been a very large damages

00:15:16
awarded against the state, you

00:15:18
might see that damages is

00:15:20
a large preoccupation of that

00:15:22
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state or if they've been

00:15:22
subject to the most most

00:15:28
interesting thing is that This

00:15:31
is an opportunity for states

00:15:33
to come together regularly three,

00:15:36
four times more. Even with

00:15:38
intersessional beatings to have a

00:15:39
discussion about the reform effort

00:15:43
in a way that doesn't

00:15:45
exist normally for this ad

00:15:47
hoc system. So we asked

00:15:49
what it what are the

00:15:50
blocks. It's been said that

00:15:53
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this is the competition of

00:15:56
the blocks. Largely are the

00:15:59
groups that one structural reform

00:16:01
and those that are interested

00:16:02
in incremental reform. [ don't

00:16:05
think that's what you want

00:16:07
to replace the isps system

00:16:10
with those who want to

00:16:11
reform the ICS system because

00:16:13
non-institutionalized Orem resolving International Investment

00:16:22
disputes in the European Union

00:16:23
has 27 member states on

00:16:26
its permanent. Institutionalized, centralized forum,

00:16:31
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Going to be a few

00:16:32
with a permanent record to

00:16:35
tears and appellate body, as

00:16:37
well as judges that don't

00:16:41
do other professional work in

00:16:42
this area and essentially a

00:16:44
system of precedent to apply

00:16:46
for future cases. That's very,

00:16:49
very different from the system

00:16:50
that we have today but

00:16:53
the system we have today

00:16:54
and have this other Reform

00:16:56
Group we could call them

00:16:58
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better than ourselves coming out.

00:16:59
This from the very different

00:17:01
Vantage precisely because we have

00:17:03
this ad hoc decentralized system,

00:17:05
it's not like the WTO

00:17:07
governing the trade machine. You

00:17:09
have this amalgam of sources,

00:17:11
customer if states with private

00:17:20
party, we have arbitrators. It's

00:17:24
a very different ideas about

00:17:27
how to reform this system

00:17:30
just difficult. The reform town

00:17:32
as a uniform Camp as

00:17:35
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only accept as compared to

00:17:37
the European Union and the

00:17:39
member states, which one to

00:17:40
replace the ICS system. |

00:17:43
think you can see this

00:17:44
reflected in the groups that

00:17:48
are forming at is BS

00:17:50
with the paper and working

00:17:52
group 3, with the papers

00:17:53
are submitting friends and looking

00:17:55
at 1 papers, submitted by

00:17:57
chili Israel, Japan Mexico, and

00:18:00
Peru. Not normally space that

00:18:02
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you would think would be

00:18:03
aligned on these issues. But

00:18:05
then when you look what

00:18:06
they're proposing, multilateral instrument that

00:18:09
Lee noted for procedural and

00:18:12
cross-cutting reform. They say, They

00:18:15
propose. Maximum flexibility to develop

00:18:19
a menu of relevant Solutions,

00:18:21
which may vary inform, and

00:18:24
then member states and choose

00:18:25
to adopt based on their

00:18:27
needs and interests, including those

00:18:30
of developing countries. Agree on

00:18:42
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the reform element that will

00:18:44
be acceptable from a policy

00:18:45
perspective for all of the

00:18:47
different states. So, [ hope

00:18:49
that's okay Lee as a

00:18:50
starting a very, very helpful.

00:18:52
And we'll come back to

00:18:54
this point when we get

00:18:55
to the judge about, whether

00:18:57
this is the right forum

00:18:59
for, for this kind of

00:19:00
discussion, [ want to jump

00:19:02
to Next to Don, who's

00:19:08
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been installed, you mentioned or

00:19:10
we came for and it

00:19:18
can be very different in

00:19:19
their, in their nature, |

00:19:20
just person. Remember, when [

00:19:22
was at the state department

00:19:23
working on the transparency rules

00:19:25
and working group to the

00:19:27
second investor-state, got involved entire

00:19:30
process being political and the

00:19:32
tenor of the technical talks

00:19:34
changed tremendously. So now I

00:19:41
just put it aside. What

00:19:43
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is slightly different? Now, by

00:19:45
the way, is the microphone

00:19:45
on because the commission said

00:19:48
this will be a state

00:19:49
directed exercise with procedure. By

00:19:52
the way, it's always been

00:19:53
largely States but we never

00:19:55
said it was fake directed.

00:19:56
Jeremy has said Typically the

00:20:06
contract construction contracts public procurement

00:20:11
ppp's and some other things

00:20:14
much smaller number of delegates

00:20:17
by the way up. And

00:20:18
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only one topic, what we

00:20:20
have here is 89 topics.

00:20:23
[ was on a colloquium

00:20:24
of suggesting should not take

00:20:28
up this. Talk the subject

00:20:29
cuz it is political, but

00:20:31
[ wouldn't say it's radical

00:20:32
political. Think the subject limited

00:20:35
procedure, invites more, contention obviously,

00:20:41
[ said, typically of a

00:20:42
small number of experts us

00:20:44
attended quite dominant in the

00:20:45
past were much more. Reserved

00:20:48
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hear more careful with a

00:20:49
typical us delegation. By the

00:20:51
way, was to free people.

00:20:53
[ think this delegation is

00:20:54
about an estimated 10/2 times

00:20:58
better, you understand? But it's

00:20:59
a bigger list of many

00:21:02
topics would be going back

00:21:03
and forth, is what's a

00:21:04
code of conduct mediation, blah,

00:21:10
blah, blah stuff now but

00:21:14
R&B singer Carly B, alacoque,

00:21:19
know, that's all they seem

00:21:20
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to be attached as protocols

00:21:22
and you can pick and

00:21:23
choose among the ones we

00:21:24
agree to, which I think

00:21:25
is interesting. The chair summarizes

00:21:29
a lot more than usual

00:21:29
cuz there's so many people

00:21:31
present On the question of

00:21:34
blocks, I think that Jeremy

00:21:36
has spoken correctly. There is

00:21:37
one, [ would say, mischievous

00:21:39
development in on Central, and

00:21:41
that is that the EU

00:21:42
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is a member of uncitral,

00:21:44
is not a member. It's

00:21:46
an observer actually only about

00:21:47
the trial, but it acts

00:21:48
as if it was, it

00:21:49
always says on behalf of,

00:21:51
you know, the Queen of

00:21:51
England, 27 countries, you represent.

00:21:54
Now I speak ask Scotty

00:21:55
Drive, which is annoying. Because

00:21:57
in the past that countries

00:21:59
like France or Italy or

00:22:01
Germany, who gave us their

00:22:02
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expertise. Now we have a

00:22:04
political position inflexible in my

00:22:06
day, it was the Soviet

00:22:07
Union was flexible today, it's

00:22:09
the EU. I also think

00:22:13
it's mischievous. Remember the old

00:22:15
days when you looked at

00:22:16
footnotes to unsubscribe reports they

00:22:19
would have something by a

00:22:20
Frenchman or Italian or German.

00:22:22
Today is probably a few

00:22:24
others were not members of

00:22:25
the EU, but I think

00:22:28
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the process goes on but

00:22:30
it was in the past

00:22:31
small number much more quickly

00:22:33
quicker. This one's going on

00:22:35
for 9 years and added

00:22:37
staff extra meetings. I suppose

00:22:40
it's a useful exercise expensive

00:22:42
you and funds, not absolutely

00:22:44
certain Well, based on what

00:22:49
we heard from Jeremy Downs,

00:22:50
a fart sounds, like how

00:23:00
it keeps order, a tall

00:23:03
person who sent you to

00:23:05
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go San Antonio for organizing

00:23:09
this and leave for asking

00:23:13
the questions in facilitating discussions

00:23:23
among members, its primary responsibilities

00:23:26
include providing Technical and substantive

00:23:29
assistance conducting research on repairing

00:23:33
and updating documents and rocking

00:23:36
summaries and reports of meetings

00:23:38
are essential to ensuring inform

00:23:43
an official delegation summer members.

00:23:48
Records of interventions in any

00:23:51
case, each one knee pads.

00:23:53
And not enough time to

00:23:55
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listen, what is happening there.

00:23:57
But since there are a

00:23:59
lot of meetings, [ will

00:24:01
take a lot of time

00:24:02
out comes as its role

00:24:12
is to support members. [

00:24:16
would assume that the spirit

00:24:18
is willing to come even

00:24:20
if some one who will

00:24:24
decide. Too Short on, LG

00:24:30
k-30 phone, rather than a

00:24:36
decision maker with which we

00:24:38
should also mention that working

00:24:41
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group free is chaired by

00:24:42
a Canadian, which Is that,

00:24:48
you know, Sita cast this

00:24:51
investment court system. So certain

00:24:54
extent they don't want that

00:25:01
direction. In addition to what

00:25:05
don't mention occupation of the,

00:25:08
u.s. of the members of

00:25:11
the Secretariat is the Secretary

00:25:15
of Oz released. And she

00:25:20
has experience. Also, she was

00:25:25
working for a long time

00:25:26
and he was she was

00:25:29
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practitioner. So she can't experience.

00:25:38
Experience is juicing one bowl

00:25:40
of the ICS system soaps.

00:25:45
When she was on fat,

00:25:58
so she knows but that

00:26:00
also has its own position

00:26:03
at some point. So |

00:26:05
could talk to you on

00:26:09
this topic. We take the

00:26:10
juiciest question where judge Brower

00:26:12
he clearly they reflect a

00:26:17
little bit is working group

00:26:18
3, the right place to

00:26:20
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leave the gate close to

00:26:23
Finish Line. Okay. Okay. This

00:26:34
is a result of Russian

00:26:37
trawler. Wrongly, in my view,

00:26:40
making a agreement with the

00:26:43
Devil, the devil being the

00:26:46
EU, which has 27 members

00:26:49
did have it, is the

00:26:54
member states are obliged. To

00:26:58
support the idea of this

00:27:02
multidistrict, a multi-modal international Court.

00:27:11
Staffed as quote, judges by

00:27:15
appointees of states. Were the

00:27:20
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members of EU States? Presumably

00:27:22
now until this happened? All

00:27:27
under control groups were technical

00:27:30
groups working on the Unser

00:27:32
Troggs arbitration rules model statute,

00:27:36
so forth. Largely the people

00:27:39
representing the were experts in

00:27:41
the field practitioners in the

00:27:43
field like people sitting chair.

00:27:49
But you made it clear

00:27:52
and that's an order documents

00:27:54
that the purpose of this

00:27:56
is to negotiate. The treaty

00:27:58
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that the eu's sixth to

00:28:01
establish new service. International Investment

00:28:05
court and possibly. Further, upstage

00:28:12
the reality is in connection

00:28:16
with that bunch of troll

00:28:18
directed that representatives of governments.

00:28:22
Not experts representatives of governments,

00:28:26
be there to Caster governments.

00:28:28
So already you have twenty-seven

00:28:32
votes, which are obliged to

00:28:36
support the EU in every

00:28:39
respect and they're there to

00:28:41
try and get this treaty

00:28:42
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through which will be like

00:28:44
nothing else that control was

00:28:47
ever asked to do. Now,

00:28:51
[ hope you may have

00:28:53
heard of Toby Landau with

00:28:56
Casey, and London, and Singapore

00:28:57
and some other places I've

00:28:59
had, the pleasure is a

00:29:01
good friend had to pay

00:29:02
you for judging him in

00:29:04
arbitration as a council, and

00:29:07
we've sat on tribunals together.

00:29:09
Now, on the 28th of

00:29:11
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September this year, gar live.

00:29:14
Singapore, had him interviewed by

00:29:19
people. Referred to working group

00:29:25
rate, he said it is

00:29:28
quote, counterintuitive and quote and

00:29:32
he went on to say,

00:29:33
essentially what's wrong with International

00:29:37
arbitration is the arbitrator's don't

00:29:39
understand enough. They're blind to

00:29:43
the interests of States. That's

00:29:45
have a right, and you

00:29:49
got to understand. So that's

00:29:53
what he thinks of this.

00:29:55
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Now it is a state-led

00:29:58
pro. Led by the EU

00:30:03
will mention a couple of

00:30:06
other delegations later that for

00:30:08
reasons [ will state joined

00:30:12
with it. You don't have

00:30:14
many countries what countries come

00:30:17
into this, but they don't

00:30:18
have the infrastructure even to

00:30:26
know very much what they're

00:30:28
talking about and what they're

00:30:30
considering. Now as has been

00:30:33
well printed out by my

00:30:36
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colleagues, working group 3 is

00:30:40
what [ would call. Siamese

00:30:44
twins. The cannot be separated.

00:30:50
What are the EU group

00:30:52
wanting to get this thing

00:30:53
through another being? The people

00:30:56
there want to talk about

00:30:58
a support group for for

00:31:00
for for countries to a

00:31:02
new better job. If he's

00:31:04
already been talked into having

00:31:08
discussion of methods to follow

00:31:12
for arbitrators. Atlanta talking about

00:31:16
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arbitrators. Why are they doing

00:31:18
that? If they're doing that

00:31:21
and they're talking about something

00:31:22
other than with the EU.

00:31:23
So, I figured you got

00:31:28
two different groups there for

00:31:31
different reasons, interested in different

00:31:33
things that are, you know,

00:31:36
processed for severing a, having

00:31:40
them dance together or whatever

00:31:41
this is, in my view,

00:31:45
reason it takes so long

00:31:48
cuz it doesn't go all

00:31:50
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agree on what [ want

00:31:51
to do and then you

00:31:53
get government Representatives, which is

00:31:56
very surprising. ['ve been involved

00:31:59
in National and international politics

00:32:02
works. This is a very

00:32:05
political process and Unser troll

00:32:09
in my view. I'm not

00:32:11
part of the United States,

00:32:12
delegation. Thank God. I'd rather

00:32:15
be a representative American Society

00:32:18
of international law as an

00:32:19
observer and say, what icing

00:32:21
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about the situation. This is

00:32:25
a medicine and should never

00:32:28
have come about. Thank you

00:32:31
next time. Just, I just

00:32:34
want you to tell us

00:32:34
how you really feel. No

00:32:41
fascinating insights. It is it

00:32:42
is a very interesting you

00:32:43
process. And we have a

00:32:45
few more years to follow

00:32:46
it with great interest, remove

00:32:49
next to the topic of

00:32:51
competing of work on the

00:32:53
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advisory Center which I think

00:32:56
is quite an accomplishment. But

00:32:58
it's still a bit of

00:32:59
an amorphous I think project

00:33:02
so we can start with

00:33:03
Don and I thought I

00:33:04
would ask you. What was

00:33:06
the impetus for an advisory

00:33:08
Center and at the time

00:33:10
or still is there any

00:33:11
debate about its utility? And

00:33:14
if so, what are the

00:33:14
arguments as to what function

00:33:18
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form the Center State Bank?

00:33:20
Before I get to the

00:33:23
center of a few words,

00:33:24
by the way, I speaking

00:33:25
of personal capacity as we

00:33:27
all do, we elected our

00:33:32
chairman Shane Selassie. First time

00:33:35
I think we ever had

00:33:35
a contested vote for chimneys

00:33:37
by consensus, which is interesting.

00:33:40
[ know Charlie for a

00:33:43
long time that ['ve known

00:33:46
Pollyanna longer I'm a Pollyanna

00:33:48
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and [ would say, I

00:33:51
think it's a change taking

00:33:53
place. The delegates were are

00:33:54
typically selected by governments are

00:33:56
there many, many of service.

00:33:58
We should say of all

00:33:59
kinds. I think they've grown

00:34:03
up during the course of

00:34:04
the meetings. I think fennema

00:34:08
delegations have non diplomats must

00:34:11
have known to commence Rihanna

00:34:14
that might be a few

00:34:14
more because cost money to

00:34:16
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send people to Vienna and

00:34:20
become skeptical by and large

00:34:22
of the EU. I think

00:34:23
it was bored as |

00:34:24
am with speaking on behalf

00:34:25
of you and i27 formerly

00:34:28
Sovereign members. You know, |

00:34:30
think their skepticism in the

00:34:31
room about Accord but we

00:34:35
will come to that specific

00:34:36
emphasis was. ['m not sure.

00:34:39
[ know what it is.

00:34:40
[ suppose it's this most

00:34:42
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of the delegates from developing

00:34:43
countries and they need help.

00:34:45
[ think [ suppose, that's

00:34:46
what it's all about. One

00:34:48
of our concerns as to

00:34:49
how to cut costs and

00:34:52
duration. Most of the reforms

00:34:54
will add to both, but

00:34:56
it's not makeup. It's more

00:34:57
efficient, Let's cross restoration more,

00:34:59
correct results. YouTube. I would

00:35:02
use the word function to

00:35:03
function since when is technical

00:35:06
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assistance capacity-building, the others representation

00:35:09
representing Kaufman's if there's a

00:35:11
mediation to an actual arbitration

00:35:13
just as a quick and

00:35:17
now so much to be

00:35:18
said about it. Won't say

00:35:19
it is weird. It kind

00:35:20
of pronounce operationalization right now.

00:35:24
There's an intersection with me

00:35:25
to see what you something.

00:35:26
New, I think 8 in

00:35:28
to special meetings between the

00:35:29
working group meetings at which

00:35:30
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we have more work than

00:35:31
usual because conference time and

00:35:34
given additional time. If that

00:35:36
a staff of this part

00:35:37
of, this is an exuberant

00:35:38
Brett. [ might come to

00:35:39
her at the end speaking.

00:35:41
My personal capacity, of course,

00:35:43
[ cannot pronounce the word

00:35:47
Grand, it's going to be

00:35:50
a UN agency. Where will

00:35:54
it be in two? Separate

00:35:56
meetings in Bangkok Thailand would

00:35:58
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love it. The French would

00:35:59
like it. And told one

00:36:01
photos with have one headquarters

00:36:02
and then Regional meetings. And

00:36:05
a third issue is quite

00:36:05
classes that will be classes

00:36:08
of members 12 + 3.

00:36:10
+ 1 is the least

00:36:12
developed to is more developed

00:36:13
than the key. There is

00:36:14
how much you pay cuz

00:36:16
money becomes relevant my own

00:36:18
assessment, which they called contribution

00:36:23
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will be paid in various

00:36:27
forms one-time. Many times will

00:36:29
be seized with people who

00:36:31
elected government and voluntary contributions

00:36:36
to the, UN the voluntary

00:36:38
basis whether to have enough

00:36:42
money to do a lot

00:36:43
of work. I'm not so

00:36:43
sure. Technical assistants allowed to

00:36:46
cooperate with others by Institute

00:36:48
corporate within firms have any

00:36:50
government. Patient. Patient has been

00:36:54
a non-starter, an investment disputes,

00:36:56
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maybe it'll change but the

00:36:57
thought is one of the

00:36:58
people on the staff of

00:36:59
twenty bucks for a mediation.

00:37:02
How much can 3 people

00:37:04
members of the Senate do

00:37:06
advising at representing government's? |

00:37:07
thinkit'sait'sa

00:37:08
real question. I might say

00:37:11
a word about the u

00:37:12
np.Rus

00:37:13
position. I spoke to Karen

00:37:15
who's the leader of our

00:37:16
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delegation con Kaiser? [ think

00:37:19
we support this because we

00:37:22
want governments to get better.

00:37:24
They're all kinds of devices

00:37:25
among along with technical assistance

00:37:28
and capacity, building an annual

00:37:29
Forum to bring together governments

00:37:31
exchange. Their explain their experience.

00:37:33
[ myself have been pushing

00:37:35
through a friend of mine

00:37:36
has been very active and

00:37:37
one successful development country to

00:37:41
release the government. The government

00:37:43
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has really got to get

00:37:44
better in their own right.

00:37:45
Let me not to represent

00:37:47
ourselves even which countries softener

00:37:49
typically High outside loyal clients.

00:37:53
Many of the developing countries

00:37:55
are not informed clients. They

00:37:57
don't get their act together

00:37:58
with clams, come at them

00:38:00
when she goes one way

00:38:01
another. What's another way? Cuz

00:38:03
it's defensive cuz it negotiated

00:38:04
the deal which has lots

00:38:05
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of the dispute and that

00:38:07
is the key, not as

00:38:08
he advised, but getting these

00:38:11
countries to do a much

00:38:12
better job, they damn well

00:38:13
should because the money is

00:38:14
in balls are enormous. |

00:38:18
think we can certainly advise

00:38:20
and it can help in

00:38:21
some ways, but I call

00:38:23
it low hanging fruit. Lee's

00:38:25
question. [ don't think, I

00:38:25
think we have talked to

00:38:26
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stash it this summer, but

00:38:28
it's all agreed to basically,

00:38:30
and then separately open items.

00:38:32
[ meant thank you should

00:38:39
do. And I think the

00:38:42
statutes of doesn't really say

00:38:43
much about that. So what

00:38:45
do you think? I do

00:38:55
not see the light.

00:38:58
think Donna's right there to

00:39:00
fundamentally different ways that you

00:39:02
could conceptualize this advisory Center.

00:39:04
Some State seems to want

00:39:07
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a center that would represent

00:39:10
this developing State. The problem

00:39:13
is of course, if you

00:39:15
look at the 1300 investment

00:39:16
disputes that are known, I'm

00:39:19
eight hundred of them have

00:39:20
been brought against developing State.

00:39:21
The average cost for representing.

00:39:24
The respondent states is somewhere

00:39:26
around five million dollars. It's

00:39:28
not hard to imagine. It

00:39:29
would be very expensive to

00:39:31
distend developing States. Even least

00:39:35
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developed States in these dispute.

00:39:38
How much of an impact

00:39:39
with this Center, really have

00:39:41
another fundamentally different way to

00:39:43
think about the advisory Center

00:39:45
precise is done was suggesting

00:39:47
is as a forum for

00:39:48
State. Thisisad,

00:39:50
institutionalized decentralized system. This is

00:39:54
the first And it could

00:39:55
actually be some institution that

00:39:57
could allow states to come

00:39:58
together regularly to share experiences

00:40:00
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in the same way that

00:40:02
uncitral working group three could

00:40:04
be considered a kind of

00:40:05
nascent advisory Center is Don

00:40:08
suggested. A lot of states

00:40:09
have grown up during this

00:40:10
process and partly is |

00:40:13
think a reason of just

00:40:15
sharing experiences and having formal

00:40:18
and informal networks. With other

00:40:20
delegations, you could also Imagine

00:40:23
Beyond The Forum and information

00:40:26
Clearinghouse for information, could be

00:40:27
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gathered, translated disseminated and so

00:40:30
forth. There could be capacity

00:40:32
building these would be very

00:40:34
high impact. Very low-cost solutions

00:40:37
to help a lot of

00:40:38
states that don't. Otherwise have

00:40:40
forums to meet to educate

00:40:43
themselves about this process, high

00:40:46
impact, low-cost alternative some states.

00:40:50
That seem to be pushing,

00:40:51
[ think would be very

00:40:53
high cost and lower. So

00:40:55
I'm hopeful that states will

00:40:57
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move toward more of a

00:40:58
model which Allstate developing and

00:41:02
developed economies could come together

00:41:03
to share information, best practices

00:41:05
and expanded informal and formal

00:41:08
networks. That would go a

00:41:11
long way to improving, |

00:41:12
think the other system. Thank

00:41:15
you. Wouldn't advisory Center? Do

00:41:20
you think level the playing

00:41:22
field and in some respects

00:41:23
or tip the scales in

00:41:25
favor of State? What did

00:41:26



you need? All the help.

00:41:31
They can get give you

00:41:33
an example of her sitting

00:41:35
in a case. When the

00:41:40
African States was the responded,

00:41:43
and we all met in

00:41:45
London usual meeting and they

00:41:48
felt, they would be able

00:41:50
to go out and hire.

00:41:51
If you see now, Casey,

00:41:53
they were unable to get

00:41:54
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permission from their government to

00:41:57
go outside so that they

00:41:59
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had to deal with it

00:42:00
inside. And when it came

00:42:02
to the commission's, the hearing

00:42:04
there was a very ripping

00:42:08
sharp language statement, signed by

00:42:13
Witnesses, she was very involved

00:42:18
in what had happened. And

00:42:21
when he was then the

00:42:23
cross-examined, if the hearing he

00:42:26
was with each singing and

00:42:28
said he was consistently cross-examined,

00:42:31
did you really mean to

00:42:32
say that that's rather sharp

00:42:34
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differently and every time he

00:42:37
said, well, I don't think

00:42:39
by the time they got

00:42:45
through it was asked, of

00:42:47
course. Well, this is your

00:42:49
statement but you don't seem

00:42:51
to agree with it. Why

00:42:54
was this submitted? You said?

00:42:56
Well, when I was asked

00:42:58
by, you know, whoever was

00:43:00
in house, running to come

00:43:01
back on me and sign

00:43:02
the statement. He said, |

00:43:04
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looked at it he said,

00:43:04
you got to sign. It

00:43:05
has already been distributed. There

00:43:14
is really a great need

00:43:16
on the part ofa

00:43:17
state and a great differences

00:43:19
among the van, and I'm

00:43:21
all in favor of them,

00:43:22
having whatever will get them

00:43:25
to eleven Waters Plainfield. I

00:43:33
know in my own countries

00:43:37
that you often see huge

00:43:40
errors in the first 90

00:43:42
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days, 6 months, where are

00:43:44
there is no activity, whatsoever

00:43:46
on behalf of the Sovereign

00:43:48
or they're just because haven't

00:43:49
hired don't have the expertise

00:43:51
with him. I'm four advisors

00:44:02
WTO has one you guys

00:44:04
been very involved in a

00:44:06
number of trade issues. What

00:44:08
do you think about the

00:44:10
advisor Center as a model

00:44:11
for investment advisor? I would

00:44:15
say that the acwl would

00:44:18
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not be the right motive.

00:44:20
[ will explain. Why is

00:44:23
working very well ended up

00:44:26
you with your contacts. In

00:44:28
Simsbury, [ will give you

00:44:37
more recent of the arguments

00:44:39
with that 12, people, plus

00:44:44
executive director, that I respect.

00:44:50
Only my belief that I

00:44:52
working there but the field

00:44:54
is limited. There are 39

00:44:57
* 3, providing services building

00:45:08
in the last five years

00:45:10
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is a cwl Betadine 16

00:45:14
disputes per year in your

00:45:17
garage or in the case

00:45:18
of Mexico they have More

00:45:21
than a few active proceedings.

00:45:24
So jealous right now. So

00:45:29
the number is very different

00:45:32
for one country and your

00:45:34
bison. Center, you, please repeat.

00:45:36
How many disputes or proceedings

00:45:40
should handle? Nearby City Center

00:45:46
is not new scenes, in

00:45:49
a certain extent in the

00:45:51
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December 2016 executive director of

00:45:56
the acwl was indicted today.

00:45:58
W2 premises. Meeting in what's

00:46:03
a meeting organised by the

00:46:05
European Union and Canada before

00:46:07
starting in there working? She

00:46:12
explained very well what the

00:46:14
wa was doing. W.t. cases

00:46:20
are different from isds. There

00:46:23
are no Witnesses, are packed

00:46:28
intensive, except with certain issues.

00:46:31
There is no regard for

00:46:33
their commands related matters even

00:46:45
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if it to suspension of

00:46:54
concessions. But in general, advisory

00:47:06
Center is a trade-off. Proponents

00:47:11
of the multilateral investment growth

00:47:14
are offering as a carrot.

00:47:18
Whaticab

00:47:19
o s right? Oris

00:47:22
that many countries are willing

00:47:24
to face lace cases? But

00:47:28
with this advisory Center at

00:47:30
some point today you is

00:47:32
trying to provide access for

00:47:33
small and medium Enterprises so

00:47:36
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this could increase the number

00:47:38
of cases with the motor

00:47:41
Court in Teddy's that you

00:47:47
could be better access for

00:47:48
its knees. With one would

00:47:51
with certain improvements like one

00:47:54
every trade or less keyrings

00:47:57
for certain things that would

00:47:59
provide so willing to have

00:48:06
less cases. We are at

00:48:09
some point could face more.

00:48:10
So that's who will win

00:48:16
the money there. A certain

00:48:20
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point they will be cost.

00:48:22
Someone is imagining that there

00:48:24
are no cost. It is

00:48:25
not true, so they will

00:48:27
be donors for. How many

00:48:29
years did that precisely? Did

00:48:33
the point where [ am

00:48:35
saying that the advice of

00:48:36
the sensor, Cannot be replicated

00:48:39
in the easiest contacts. Thank

00:48:46
you. Thank you. Very good

00:48:47
point to Article 1 of

00:48:53
the six, which is representation,

00:48:54
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it would have access of

00:48:56
technical, Maybe. Thank you shift

00:49:02
gears now. Okay. Okay, we're

00:49:15
going to shift gears and

00:49:16
talk a little bit about

00:49:16
the investment court and we

00:49:19
heard a little bit from

00:49:19
Don that thinks. Maybe some

00:49:21
interest is cool. And all

00:49:22
in working group, 3 discussions,

00:49:24
going to turn the George

00:49:24
power. And my question to

00:49:27
you is, is is the

00:49:29
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need for a court, still

00:49:30
debatable and and if some

00:49:33
countries want to court, why

00:49:35
don't they just go off

00:49:35
and create their own? Why

00:49:37
do we need workers? Nice

00:49:39
to be too, but because

00:49:40
of being debated I don't

00:49:43
think I don't believe in

00:49:46
the whole thing. Frankly, because

00:49:49
look even at the intro

00:49:52
you member stage Swiss Supreme

00:49:59
Court is very sharply, enforcing

00:50:02
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intra EU awards that were

00:50:06
obtained under the energy Charter

00:50:08
treaty while States and not

00:50:11
completely did the Treaty same

00:50:17
as having in United States

00:50:18
district court for the District

00:50:20
of Columbia, the DC circuit,

00:50:21
the spoken recently on this

00:50:24
in Australia and the UK.

00:50:25
The same thing is happening,

00:50:27
nobody believes in it. If

00:50:31
they don't have to, if

00:50:33
you figure out but I

00:50:35
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made sure to predictions on

00:50:38
this, will be happy to

00:50:39
repeat. This may start falling

00:50:41
apart when people realize how

00:50:44
much it's going to cost

00:50:46
those European member states. If

00:50:50
it is adopted, with respect

00:50:52
to them, so is at

00:50:54
least they can get something

00:50:55
better than going to their

00:50:56
own course. If they have

00:50:59
that choice. The annual expenses

00:51:04
for the international criminal court

00:51:06
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in The Hague measures against

00:51:10
what it has achieved or

00:51:12
enormous. The Beautiful, the former

00:51:18
Yugoslavia was not cheap and

00:51:21
it's still in the process

00:51:22
of spending money, closing down,

00:51:24
and these are enormous expenses.

00:51:28
Now, this is a very

00:51:29
political process because so how

00:51:33
are the judge is going

00:51:33
to be going to be

00:51:36
appointed each? European members date

00:51:38
is going to be fighting

00:51:39
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with with the favorites, for

00:51:42
politicians retired, judges retired civil

00:51:47
servants who'd, like to do

00:51:48
that, but may not know

00:51:50
anything about it whatsoever. Look

00:51:54
at it. From the point

00:51:54
of view of investors, every

00:51:57
time, a board of directors,

00:51:58
approves and investment. And it

00:52:01
looks it's a risk. The

00:52:03
higher, the risk, the bigger

00:52:05
the price, okay and it

00:52:08
is will be deemed a

00:52:10
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risk. If they are forced

00:52:12
to go before, this court

00:52:14
may be knighted attorney, a

00:52:16
member State Nationals but suppose

00:52:18
their Nationals of it state

00:52:20
that gets tucked into opting

00:52:22
in opting in to the

00:52:23
treaty. The real big fight

00:52:26
will come. If this ever

00:52:27
comes into effect for those

00:52:29
who believe in is dies.

00:52:31
As we know it to

00:52:33
deter other states from opting

00:52:35
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into it and killing it

00:52:37
as much, as they're able

00:52:39
to do. Another funny things

00:52:42
have been going on. By

00:52:45
the way, | shouldn't be

00:52:47
selling my Memoir first. Two

00:52:48
words were given of it.

00:52:50
It goes on the Memoir

00:52:51
of the hate, the White

00:52:53
House. That was a ram

00:52:54
contract and life on the

00:52:56
on the front line of

00:52:58
international justice. But in their

00:53:01
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what I've said, if this

00:53:04
ever gets through the money

00:53:05
problem and comes out with,

00:53:09
Some treaty that the ECB

00:53:12
members are bound to fight

00:53:16
will be against people getting

00:53:19
into it and then it

00:53:22
applies, it increases the risk

00:53:25
seen by the investors. And

00:53:29
if | were acting as

00:53:30
counseling, anybody came to me

00:53:32
from a company and said,

00:53:33
well, what's what's the risk?

00:53:35
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What we have to measure

00:53:36
it out and not sure

00:53:37
what the percentage increased, but

00:53:40
it hurts for an investment

00:53:41
if this seems actually Ecuador.

00:53:46
Finally got the idea, when

00:53:48
the previous president of it

00:53:50
withdrew from its end and

00:53:52
bilateral investment treaties, had another

00:53:55
election and economically. Minister Publican

00:53:57
publicly announce, we need investment

00:54:00
and the only way to

00:54:01
get it is to have

00:54:02
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these treaties now, that's a

00:54:05
rear. How should I say

00:54:07
he acknowledged meant that part.

00:54:09
World is far as I

00:54:11
know but that's that's the

00:54:14
reality. Now you have a

00:54:16
couple of situation. Interesting Lee,

00:54:18
what other Swiss Supreme Court

00:54:21
is doing everything, it can

00:54:22
to not enforced EU law,

00:54:25
my good friend Gabriella Kaufman

00:54:29
cooler. Many of you have

00:54:30
heard of that sat with

00:54:31
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her a number of times.

00:54:32
Once we agreed and three

00:54:35
other times I sent it

00:54:36
but she has been the

00:54:39
engine behind Switzer supporting the

00:54:43
EU. You draw your own

00:54:46
conclusions. Some people think it's

00:54:48
a striving for higher office.

00:54:51
And then the, we all

00:54:55
know the At from Mauritius

00:55:01
saline below who has been

00:55:03
organizing an African group. They

00:55:06
meet after every day at

00:55:09
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these meetings and work on.

00:55:11
[ don't know why they

00:55:12
listen. Well, I'm not surprised.

00:55:18
Just another Example of what

00:55:21
goes on in the political

00:55:24
maneuvering within this group, some

00:55:27
PVZ2, Casey and London, dry

00:55:29
a smart guy. ['ve had

00:55:31
them appear before me when

00:55:33
I can stand failed to

00:55:35
appoint an arbitrator in time.

00:55:39
But why is he doing?

00:55:46
Why is he doing this,

00:55:48
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though? Some people think that's

00:55:53
what goes around the quarters.

00:55:55
There it is a. We

00:56:00
don't need it. It's not

00:56:01
desirable. It's a product of

00:56:04
the EU, which is with

00:56:07
together with the court, which

00:56:11
keeps on forcing these things

00:56:15
and going steps further. And

00:56:17
[ will say a word

00:56:18
if | may still about

00:56:19
that. If you're a member

00:56:21
of the court with how

00:56:23
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many 15-18, a lot of

00:56:24
members, each country is represented,

00:56:27
that's a party to the

00:56:29
statute. They're not allowed to

00:56:36
issue declarations or opinions of

00:56:40
any kind. There has to

00:56:42
be ajudgment by a

00:56:43
majority. You know what we

00:56:46
say in this country? A

00:56:48
camel is a product of

00:56:51
a committee now A lot

00:56:54
of people think if they

00:56:56
can't express themselves separately as

00:56:59
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we do in the United

00:57:00
States and European Court of

00:57:02
Human Rights and an international

00:57:04
court of justice and other

00:57:07
places I've started to judge

00:57:09
at hooked on any American

00:57:10
Court of human rights that

00:57:12
comes out as well. So

00:57:17
how is it going to

00:57:17
be with these people? Got

00:57:19
to argue when I could

00:57:23
get a majority and then

00:57:25
everybody has to live by

00:57:26
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it and Lock storage shed

00:57:32
to notice all of this

00:57:33
business very well. He said,

00:57:35
well, I'm not sure sure

00:57:37
he was right when he

00:57:39
said, they usually get it

00:57:40
wrong. But he said because

00:57:44
of the process, you never

00:57:46
know where they're going. You

00:57:47
don't get a sense of

00:57:49
where they're going, that's why

00:57:51
they had to have separate

00:57:52
decisions in Yahoo Mail case

00:57:54
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and then it comes to

00:57:56
a case. They could only

00:57:58
take one, give you no

00:58:02
idea where they are. so

00:58:05
now you know what |

00:58:06
guess by now, you know

00:58:07
what [ think about this

00:58:08
idea and explain to us

00:58:18
the three technical challenges to

00:58:22
establishing an international Court, cuz

00:58:24
[ think that's important to

00:58:25
be curious to see how

00:58:26
working group 3 is handling,

00:58:28
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those, Was still fairly early

00:58:31
Innings, you know, Amber Corso

00:58:33
consensus has emerged academic. Is

00:58:43
this panel is called the

00:58:45
elephant in the room and

00:58:46
[ think there's elephants becoming

00:58:47
more like a donkey quite

00:58:49
frankly. It's getting smaller. Yes.

00:58:51
The composition of the court

00:58:53
with Charlie says crucial how

00:58:56
would you get judges who

00:58:57
are independent by the way

00:58:59
coming out of a negotiating

00:59:02
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process which is government-led Independent

00:59:06
and yet somehow, we normally,

00:59:07
I can, I don't want

00:59:09
to be able to be

00:59:10
nominated, you know, I think

00:59:12
it's a major question. The

00:59:13
very thoughts until you pick

00:59:15
them. That's, | would say.

00:59:16
Number 10. Secondly, the Europeans,

00:59:20
of course, would like to

00:59:21
have saline from Mauritius always,

00:59:23
a single system turns out

00:59:26
of 200 countries going in

00:59:27
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every, which way your people

00:59:29
like to the court, which

00:59:30
would be Universal. But it's

00:59:31
not going to happen because

00:59:32
of the fragmentation of various

00:59:34
kinds of the Africans mother

00:59:35
own code, for example, and

00:59:37
just a fragmentation between the

00:59:39
ad-hoc system, which was to

00:59:40
buy a, what happened to

00:59:42
put my children's money into

00:59:44
that. That is a very

00:59:47
tasteful thing when it says

00:59:49
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cell phone goes on, very

00:59:56
bad fragmentation. That's the budget

01:00:02
is. Where will the money

01:00:07
come from the members? |

01:00:10
can have any pool pay,

01:00:12
what they be. Lots of

01:00:13
the Richer countries. Quite often

01:00:15
are not a note of

01:00:16
the respondents, and yet, they

01:00:17
will be asked to cross

01:00:18
subsidized. Respondents initial well, enough

01:00:24
money can be raised, who

01:00:25
knows. Which has not been

01:00:31
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mentioned is Starry decisis both.

01:00:33
[ think ['m not pressing

01:00:42
the snow started sizes, but

01:00:44
here the suggestions that might

01:00:45
be started and then what

01:00:48
effect would it have say,

01:00:49
my country, the United States,

01:00:51
which probably will not participate

01:00:52
in this court. What is

01:00:54
it going to have some

01:00:55
kind of moral effect? Persuasive

01:00:57
effect. That's a real issue.

01:00:58
How you isolate the effect

01:01:00
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of the court with likes?

01:01:01
Of course it's not Charlie

01:01:03
Brown, two guys. You know,

01:01:04
you know, capitals dirty pigs

01:01:07
know it's judges, you know,

01:01:09
name of the people of

01:01:10
soda. Exit out of the

01:01:14
judicial system that they are.

01:01:15
You being respected as judges

01:01:17
have been lousy arbitrators into

01:01:21
these disputes. So why would

01:01:22
it be better on this

01:01:23
cord? But that's the tallest

01:01:25
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active starter decisis. [ make

01:01:28
no one. Seems interested in.

01:01:29
It will be a European.

01:01:30
If the EU has a

01:01:32
twin that means it'll be

01:01:33
a civil law inquisitorial, not

01:01:35
an adversary, you know, cross-examining,

01:01:39
which will be very unpleasant.

01:01:41
[ would, I would think

01:01:41
too many people who experience

01:01:43
the other. So, by the

01:01:45
way, the Chinese have knocked

01:01:46
opted for this court necessary.

01:01:48
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[ think they will continue

01:01:49
with ad, hoc through Sea-Tac

01:01:51
and otherwise. So, it's really

01:01:53
much too early to know

01:01:54
how mischievous is. Could be,

01:01:56
it will not be as

01:01:58
mischievous as its progenitors would

01:02:01
like it to be. It

01:02:02
will see it early Innings

01:02:03
relatively early for this court.

01:02:06
You, thank you. Thank you.

01:02:10
Here is where Mexico, and

01:02:15
that's what I would say.

01:02:17
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She would what, A quart

01:02:19
Dynamic change things. I'm thinking

01:02:20
about Mexico now, because if

01:02:22
it is been hit with

01:02:24
many, many cases, it's a

01:02:25
multiple responded to keep responding

01:02:27
is is a core potentially,

01:02:29
something good for, for that

01:02:31
kind of stuff on it.

01:02:32
First of all, I want

01:02:36
to say that this is

01:02:37
from my personal capacity. So

01:02:39
and I want to add

01:02:40
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some spice to discussion. Because

01:02:42
[ would say that the

01:02:46
perspective, I say that spice

01:02:50
proceedings, I think would be

01:03:01
easier. Second from the substantive

01:03:04
to report considering that most

01:03:07
of the cases are under

01:03:10
Non-stop for the usmca. Now,

01:03:13
I'm considering a range of

01:03:24
the patients that could be

01:03:25
considered as not consistent or

01:03:27
talk, even having one single

01:03:30
institution could be beneficial. But

01:03:33
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in the context of a

01:03:35
I know that the others

01:03:36
would say no, even with

01:03:38
that the muchacha investment with

01:03:41
no sold this kind of

01:03:42
issues but you could contribute

01:03:44
to that end. So in

01:03:46
the case of Mexico would

01:03:51
be fishing in the meter

01:03:54
at the beginning that will

01:03:57
be. So certain extent, it

01:04:02
would be normal. In fact,

01:04:05
Mexico has agreed with the

01:04:09
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European Union on mulch attract

01:04:11
investment towards elements within the

01:04:14
FTA between you and Mexico.

01:04:18
But this FDA which was

01:04:20
announced as completed in 2018

01:04:24
as it was following text,

01:04:29
Andy szeto mobile and the

01:04:31
rest of the FDA survey.

01:04:33
You Vietnam, Singapore, chili. So

01:04:36
[ would say he could

01:04:40
be good. I'm good option.

01:04:44
Gives me acid people of

01:04:47
the US allegations as |

01:04:49
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have mentioned. A one-size-fits-all is

01:04:51
not working in this context.

01:04:53
Thank you. Thank you know,

01:04:57
a good point.  wonder

01:04:59
[ wonder Three famous nineteenth-century

01:05:06
American poet is quoted as

01:05:10
saying, consistency is the hobgoblin

01:05:13
of small minds. It raises

01:05:16
the question of whether the

01:05:18
consistency is good or whether

01:05:22
it's bad, but what you

01:05:24
will get, if you get

01:05:25
a bad decision, is followed

01:05:28
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by everybody else. Your goes

01:05:30
up the price of the

01:05:31
2010 decision. That be saying

01:05:43
that the US would then

01:05:45
try to have an appellate

01:05:47
mechanism to have consistency. We

01:05:52
get to that an ex,

01:05:53
[ think [ can system

01:05:54
is unclear. If I could,

01:06:02
[ would say not so

01:06:03
positive. Secondly, it's true. The

01:06:05
concerns, which included, cost duration,

01:06:09
coherence, better, Costco or consistency

01:06:13
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is not consistent with correctness

01:06:15
and don't you want a

01:06:17
correct decision in an individual

01:06:19
case rather than just the

01:06:21
sixth in a series of

01:06:23
10 in correct ones. So

01:06:24
[ think this is a

01:06:25
real issue. Coherence versus correctness

01:06:27
will not be resolved by

01:06:31
by working group 3. Get

01:06:37
to try again each time

01:06:38
and for a state that

01:06:40
can be important if you

01:06:41
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lost and want to try

01:06:43
again ['m just curious. You

01:06:48
know, you're practitioner you're an

01:06:50
arbitrator, how would having a

01:06:53
court change the legal landscape,

01:06:55
obviously it would put us

01:06:58
out of business in relation

01:06:59
to the court. Practitioner. I

01:07:05
think Sally is it seemed

01:07:08
certainly one of the main

01:07:09
motivating factors of the European

01:07:11
Union and member states that

01:07:13
they not replicate the existing

01:07:16
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system where we have arbitrators

01:07:18
and others wearing multiple hats

01:07:20
for United. Postal Service Council

01:07:22
were expert. In other cases,

01:07:24
they want a sitting bench

01:07:27
a full-time judges. Do not

01:07:29
have other competing professional activities

01:07:32
that much is clear. So

01:07:34
[ think they're probably would

01:07:35
be some in the field

01:07:37
who might perhaps become full-time

01:07:39
judges of this court. If

01:07:42
it's established repellent mechanism and

01:07:44
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then others would remain raps

01:07:46
in the ad hoc arbitration

01:07:47
system have for practitioners. I

01:07:50
think this will be very

01:07:51
interesting, I think we will

01:07:52
see a court. If you

01:07:53
have the European Union, member

01:07:55
states and various other states

01:07:56
with one, Accord will have

01:07:57
a court in some form,

01:07:59
but Certainly one of the

01:08:02
defining aspects of this ad

01:08:04
hoc system that we have.

01:08:05
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Now is that the investor

01:08:07
also has a role in

01:08:08
the state has a role

01:08:09
in each case in constituting,

01:08:11
the tribunal that they think

01:08:13
is appropriate for that case,

01:08:15
you have the ability to

01:08:16
select individuals, that you think

01:08:18
have the right experience and

01:08:21
expertise and so forth. Whether

01:08:23
whether it's International or experience

01:08:25
or national experience with the

01:08:28
state language experienced, technical experience

01:08:31
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Financial, it's whatever it, maybe,

01:08:34
you think these three individuals

01:08:35
are the right ones, collectively

01:08:38
among the parties to decide

01:08:40
this particular dispute. If you're

01:08:42
a practitioner in that aspect

01:08:45
out of this equation, you

01:08:47
have a fundamentally different approach

01:08:49
to litigation. You will then

01:08:51
argue the arguing before this

01:08:53
Cadre of State selected individuals

01:08:55
with their own system of

01:08:57
precedent. And therefore, you will

01:08:58
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be having to argue this

01:08:59
within the confines of that.

01:09:01
Institution and its established precedent.

01:09:04
It's just a very different

01:09:04
way to the litigants. He's

01:09:07
one of the main criticisms

01:09:10
for those who are not

01:09:11
in favor of the court,

01:09:12
is the expression that reconstituted

01:09:15
is badly. Constituted that if

01:09:17
you have a pre constituted

01:09:19
Court, it is a badly

01:09:20
constituted course because it is

01:09:22
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not is not responsive to

01:09:24
the needs of the parties

01:09:25
and their case. Now that

01:09:28
said, there may be other

01:09:29
reasons that compel states to

01:09:31
to form to establish to

01:09:33
join this multilateral investment cord

01:09:36
and it may be successful

01:09:37
on its own terms. It's

01:09:39
just going to be a

01:09:39
very different beast from what

01:09:41
we have now with the

01:09:42
ad hoc arbitration system. Thank

01:09:44
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you. I just wanted to

01:09:47
check with Ian and Jose

01:09:51
Antonio week we got one

01:09:52
more topic. Take about 10

01:09:55
minutes or we good. Okay,

01:09:57
[ know there's other things

01:09:58
tonight so we will be

01:10:00
quick but we do want

01:10:01
to get to the discussion.

01:10:04
/ debate over your palate

01:10:06
facilities. It's an interesting topic

01:10:08
in a while but it's

01:10:10
always been there on a

01:10:12
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on a parallel track with

01:10:14
with stand in court and

01:10:16
we're going to turn the

01:10:17
Hue. Go first here, a

01:10:19
little bit about how the

01:10:20
working group considers that the

01:10:22
two tracks. Interacting in the

01:10:27
case of the paper published

01:10:35
in February 13th to do

01:10:37
this appeal mechanism, that is

01:10:42
related, that is based on

01:10:43
Euros of law or Application

01:10:49
of the Petersen fax, or

01:10:51
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yours on the application of

01:10:54
the law to the facts.

01:10:55
And this is, mainly based

01:10:58
on the WTO appeal mechanism

01:11:03
and we have to remember

01:11:05
that seems a creation of

01:11:07
the establishment of weeks if

01:11:08
this was discussed, but it

01:11:11
was not included. Only the

01:11:15
unknown in proceeding that needs

01:11:17
is there. So basically this

01:11:21
paper has these two reasons

01:11:27
for appeal. And there are

01:11:28
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some brackets. There. Basically is

01:11:35
based mainly in the EU

01:11:37
model pictures and other countries

01:11:42
are already mentioned. What would

01:11:48
be the Objective or purpose

01:11:51
of the acting mechanism. Will

01:11:53
it would be just based

01:11:55
on solving the case having

01:11:57
consistency within that particular case

01:12:01
or whether we are trying,

01:12:03
we will be trying on

01:12:04
a consistency among the different

01:12:11
3-piece. I think that's the

01:12:13
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key question of whether we

01:12:15
were their only Prime members

01:12:17
will include study decisis, |

01:12:23
think he's already and they're

01:12:27
on the part of the

01:12:31
bundle is whether this appeal

01:12:33
mechanism will be separate from

01:12:37
the hyena cornered by saying

01:12:42
that whether they will be

01:12:43
a Replacing the tribunal and

01:12:49
adding the appeal for having

01:12:51
only the European mechanics right

01:12:54
now. He's like a bungalow

01:12:55
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with two, pick two mechanisms

01:12:57
and I was a few

01:13:00
perfect grade correcting errors in

01:13:11
law and possibly uniform consist

01:13:21
of Who's going to make

01:13:24
a mistake that makes you

01:13:25
go up to the Appellate

01:13:26
Division. And of course, |

01:13:30
think the respondents generally. |

01:13:33
mean, the respondents would be

01:13:35
more likely favorable because in

01:13:37
many cases you want to

01:13:38
drag things out until you

01:13:41
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know, the very end governments

01:13:44
change. So wanted to go

01:13:45
forward, but I can't imagine

01:13:47
any claim to favor that.

01:13:51
It just, it's just another

01:13:52
stage. I'm not. ['ve never

01:13:59
been impressed by the idea.

01:14:00
John quickly, three technical challenges.

01:14:07
First, I should say this

01:14:09
and speaking my personal capacity

01:14:11
and who's the Secretary of

01:14:12
us to travel. This is

01:14:14
[ think her love child.

01:14:15
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She'd like to have an

01:14:16
appellate mechanism. Equation of standard

01:14:21
review. We could go and

01:14:22
listen to fax versus law.

01:14:23
While I have backs at

01:14:26
all things to have consistency

01:14:28
in the law. Didn't he

01:14:31
didn't have a fax for

01:14:32
the examination of a lot

01:14:33
quicker and cheaper. The one

01:14:35
star. Decisive, I've mentioned, why

01:14:38
does it have to be

01:14:39
to feel doesn't matter of

01:14:40
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right? Why notice Fisher are

01:14:41
[ just impossible countries, have

01:14:44
a high value of Entry.

01:14:46
One suggestion has been made,

01:14:48
is the get this, just

01:14:50
take the exit convention and

01:14:52
amended either, which is difficult

01:14:54
to understand. If we have

01:14:55
an appellate mechanism with his

01:14:57
decision, be an award of

01:14:58
the New York convention, not

01:15:00
clear defense, happy set up.

01:15:01
Would it fit with an

01:15:02
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exit now? But have to

01:15:04
be a mandatory have to

01:15:05
have Interstate agreement, the wind

01:15:06
up Cooper Hawk Winery, just

01:15:08
take Excedrin and add appeals

01:15:10
as a matter of law

01:15:11
blah blah blah to the

01:15:12
announcement. By the way, if

01:15:14
you do have this mechanism,

01:15:16
you want to be sure

01:15:17
that duplicate, if you will

01:15:20
a complicated normal procedure on

01:15:21
the exit. So you probably

01:15:23
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have been one suggestion. The

01:15:24
statue is to the grounds

01:15:26
for annulment would be lumped

01:15:28
in with the appeals ground.

01:15:29
And then you have Some

01:15:30
way of knocking out duplication

01:15:32
set aside in the country

01:15:33
or normal addiction issues. And

01:15:37
[ think, I think that

01:15:40
will be in a pail

01:15:40
of my cousin thought away

01:15:41
and that'll make this discussion

01:15:43
extremely interesting, and all the

01:15:44
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questions. They're all going to

01:15:46
have to be debated. We

01:15:47
debated in a standard review

01:15:48
facts, clearly erroneous, or european

01:15:51
to know, going to be

01:15:52
discussed. And of course at

01:15:56
the end, it'll just be

01:15:56
a protocol within the Mir

01:15:58
are the most logical agreement,

01:15:59
and some will take it.

01:16:01
Someone take it went to

01:16:02
Google made with a standalone.

01:16:05
I don't think we have

01:16:06
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enough to make some link

01:16:07
to the am. I see

01:16:08
that it will go anywhere?

01:16:09
I could be a standalone

01:16:11
or could be at Hawk.

01:16:12
We have already many treaties

01:16:13
which provide for appeal to

01:16:14
those people. Just don't do

01:16:15
it by the way. This

01:16:17
famous quote web, Singapore, we

01:16:20
have Canada. Why hasn't anything

01:16:21
happened on the seizure of

01:16:22
Singapore? I get now, |

01:16:24
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ain't seen a question. If

01:16:25
you read Sierra's bizarre, and

01:16:27
it's reference to the tribunal

01:16:28
and also all the stuff

01:16:29
is last question for Jeremy.

01:16:39
Yes, I agree with wrong

01:16:42
there. There are a lot

01:16:46
of states that when an

01:16:47
appellate mechanism of just you

01:16:48
but also States a the

01:16:50
China that want this. So

01:16:51
[ think we will see

01:16:52
it, but it's complicated. If

01:16:54
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you look at the US

01:16:55
experience with a pellet, 2002

01:16:58
trade Act Congress use as

01:17:00
a negotiating objective. To establish

01:17:02
an appellate mechanism in US

01:17:04
International Investment agreement, that's reflected

01:17:06
in the 2004 model B.

01:17:08
If one is established, it

01:17:10
should apply the party shall

01:17:11
strive to make it apply

01:17:12
to Ward's under the bed.

01:17:14
Then you get the 2006

01:17:16
kofta, the parties shall establish,

01:17:19
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an appellate mechanism. And then

01:17:21
you look at the 2012

01:17:23
model, B, we're back to,

01:17:24
you know, if; if they

01:17:26
build it, we may come

01:17:27
type thing now and usmca.

01:17:29
We don't mention it at

01:17:30
all. It's complicated. How would,

01:17:32
how would this work in

01:17:34
practice? And that would we

01:17:35
create something to that establishes?

01:17:37
A kind of super president,

01:17:38
that might not only be

01:17:40
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applied to the parties that

01:17:42
are involved. In particular, is

01:17:43
Beaute in the future? What

01:17:45
is John mentioned? What about

01:17:46
other parties? What about the

01:17:48
opposed ability, problem, or do

01:17:49
you have this president? That

01:17:51
is established effectively as is

01:17:53
then applied to other states

01:17:54
under other agreements? And that's

01:17:57
a real concern as well.

01:17:59
You can always have a

01:17:59
control mechanism was States. And

01:18:03
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doing interpretations were many treaties

01:18:05
and so forth, but it's

01:18:06
not easy. We see how

01:18:08
I'm kind of the fact

01:18:09
of President, emerges and isps

01:18:12
case is already and would

01:18:13
it not be even more

01:18:15
likely if you have an

01:18:16
appellate mechanism and we have

01:18:18
essentially almost a system of

01:18:20
the starry decisis, I think

01:18:22
that concerns a lot of

01:18:23
parties including many of the

01:18:25
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states. And thank you. Yes,

01:18:28
we will see it but

01:18:28
it will be complicated. Thank

01:18:29
you, great. So I think

01:18:32
we did start a little

01:18:32
bit late but we are

01:18:33
still a little time from

01:18:38
a question or two. If

01:18:42
anybody has a question, please

01:18:44
do. So if not I

01:18:45
have one just this is

01:18:53
not entirely sure whether Logically.

01:18:59
And and according to, what

01:19:01
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is being discussed, there could

01:19:03
be a world where we

01:19:06
actually have some countries, joining

01:19:09
a standing up, standing investment

01:19:13
court. And at the same

01:19:15
time, some other countries joining

01:19:19
an, an, an appellate cilty

01:19:22
is a person that. That

01:19:26
could happen. But but, you

01:19:27
know, I would, I would

01:19:28
like for the nopales to

01:19:31
clarify because that would be

01:19:34
[ know country to have

01:19:36
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an orderly system and unfortunately,

01:19:41
no by the initiative of

01:19:44
Almighty, you would. That's where

01:19:47
we might land. That's the

01:19:49
first question. And, and, and

01:19:51
the other question is, how

01:19:54
do you see the the

01:19:55
numbers in terms of political

01:20:02
numbers? When we sail with

01:20:05
the EU? I mean, it's

01:20:06
just say you well these

01:20:07
you is is the you

01:20:09
plus 27 V. So it

01:20:12
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might be just one position

01:20:13
in posed bad but in

01:20:15
Practical terms, that they might

01:20:18
have the numbers to create

01:20:19
the that the court, we're

01:20:21
nearly there. So [ haven't

01:20:23
done the the calculations, but

01:20:26
I,  know perhaps some

01:20:27
of you might have done

01:20:28
them and I was wondering,

01:20:31
Can I speak to that

01:20:32
are first? Your first question,

01:20:34
[ think the answer is,

01:20:34
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yes, you will have the

01:20:36
court and then you might

01:20:38
have an appellate mechanism, might

01:20:39
be resorted to buy. Countries

01:20:40
are not members of the

01:20:41
course, you think that's pretty

01:20:42
clear because itis a

01:20:44
man who treated you slowly,

01:20:46
it'll be out of here

01:20:47
at cafeteria-style, you can pick

01:20:50
on the other question. I

01:20:51
think it's sort of a

01:20:52
message to the wrong question

01:20:56
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because yesterday, they will be

01:20:59
a statute of the court.

01:21:00
So, what it'll be, it'll

01:21:01
be, it'll be attached to

01:21:02
the overall agreement. Some people

01:21:03
will pick it down, will

01:21:04
not pick. It is not

01:21:06
going to be a majority

01:21:08
vote. Yes. On the way

01:21:09
in and working group 3,

01:21:10
saying the world must accept

01:21:12
the call, that's not going

01:21:12
to happen. Not even close

01:21:14
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to happening to have a

01:21:15
court. You may have more

01:21:17
than one Court as we

01:21:18
said before. You're right about

01:21:19
the, the universality. That's so

01:21:22
they wanted mauritian friend ain't

01:21:24
going to happen. It's early.

01:21:27
AsIljustl

01:21:29
don't think we should panic

01:21:31
about anything even about the

01:21:33
American political system that, you

01:21:36
know, I need a question.

01:21:45
Thank you very much for

01:21:47
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the rich discussion. Do you

01:21:49
see the possibility of the

01:21:51
[zar system eroding to the

01:21:53
extent of completely disappearing and

01:21:57
State Street in resorting to

01:22:00
domestic court's there? The reform

01:22:07
dad to take him about

01:22:09
that one such group work.

01:22:11
Keep working group, sweet, candy,

01:22:14
criticized. And there's so many

01:22:16
drawbacks. But what would be

01:22:18
the alternative especially given into

01:22:21
consideration? That the countries have

01:22:23
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never actually agreed on facing

01:22:27
the, the core problems of

01:22:29
the ICS system, the inconsistency,

01:22:30
the the Blurred Lines of

01:22:34
a different terms of AMF

01:22:37
Clause that the lack of

01:22:40
ability, bye-bye, stage 2. Pursue

01:22:46
counterclaims environmental problems that exist

01:22:51
and in the morning, the

01:22:53
world to the climate change.

01:22:55
Just a broader question. How

01:23:04
do I call the claims

01:23:06
will come? If you look

01:23:07
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at the investment protocol to

01:23:08
the African free, whatever it

01:23:10
is, they already have it

01:23:11
in their kind of things

01:23:12
Millie. Mays with those obligations

01:23:14
on the investor. The system's

01:23:16
going to goona

01:23:17
3000. Bitzi do going to

01:23:19
vanish because there's some guy

01:23:20
from Brussels to Paris thinks

01:23:22
it's a nice idea, not

01:23:23
even going to spend yours

01:23:28
or whatever the hell it

01:23:29



is, still go on the

01:23:32
beginning. He said [ wouldn't

01:23:35
call them blocks but Tendencies

01:23:37
one is the European tenancy.

01:23:39
Europeans have been very Judy,

01:23:40
she's the hundreds of years

01:23:42
on the other will be

01:23:44
Life is going to put

01:23:46
them in most countries, will

01:23:47
stumble along model and my

01:23:50
wife's English. Father was a

01:23:52
judge, we will muddle in

01:23:53
the best English tradition of

01:23:55
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the past. The present position

01:23:56
is a great. Many people

01:24:01
will have to adjust the

01:24:02
climate. Change the interpretations of

01:24:10
the end of the world,

01:24:11
just going to have a

01:24:13
little Incubus on one side.

01:24:15
Call Lou Maza. Unless one

01:24:16
quart Thank you sir, for

01:24:26
for the in-depth sharing. I

01:24:28
just wondering whether it is

01:24:30
possible or constructive War to

01:24:33
bring the unsuitable as a

01:24:34
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num compulsory the started to

01:24:38
your review off. Like the

01:24:40
national Court of awards, Sabrina

01:24:42
Gap off of the United

01:24:43
kind of Life, National Conference

01:24:45
of the sovereignty. And also,

01:24:46
their economic interest and also

01:24:48
ran a gap of like

01:24:50
the cap of the difference

01:24:53
between awards that have been

01:24:54
made by the national course

01:24:57
of the outside of the

01:24:59
ICS system in different areas.

01:25:02
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Thank you. The question because

01:25:10
you just made me this

01:25:11
question, the efforts made by

01:25:17
the usual whether it's possible

01:25:20
or constructive to make it

01:25:22
between a non-compulsory. Serve 2-year

01:25:26
review body for different national

01:25:29
awards in order to bring

01:25:31
the Gap. And also the

01:25:32
concert stuff in National concern

01:25:35
about the 70 and also,

01:25:36
the economic interest and also

01:25:38
try to reduce the uncertainty

01:25:41
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of the different ICS system

01:25:43
in the differentrt

01:25:44
h. As [ understand it

01:25:47
now Charlie? Well, as if

01:25:50
[ understand it, you're driving

01:25:53
is a possibility that whatever

01:25:55
Court emerges from this can

01:26:00
be made by other parties

01:26:03
in treaties. As one of

01:26:06
the venues, that can be

01:26:07
selected by a party along

01:26:12
with the extender ICC, or

01:26:14
whatever else. I don't see

01:26:16
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why [ haven't faced the

01:26:19
question before. But it seems

01:26:21
to me, unless the terms

01:26:24
of the treaty prevent people

01:26:27
would have. Hopefully, the choice

01:26:30
of either opting into the

01:26:32
whole thing or being allowed

01:26:34
to make it as an

01:26:36
optional choice in a particular

01:26:39
case, among two or three

01:26:45
Even more ambitious, the somehow

01:26:47
it have a global tribunal

01:26:48
which will a judge what

01:26:50



WIW

Washington
Arbitration Week

happens on the national lawn

01:26:52
and National and that you

01:26:54
know, when a world Federalist.

01:26:57
So not very popular these

01:26:58
days, I think world judicial

01:27:00
Federalist don't exist either. But

01:27:03
in any case it's just

01:27:10
the trailer branch of the

01:27:11
legal Office of the United

01:27:12
Nations and the end number

01:27:15
one more procedure of aspects

01:27:23
of the is DS system.

01:27:24
So it's not a gift,

01:27:27
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but I don't even think

01:27:28
it's in Mankind's gift to

01:27:30
do this. It may be

01:27:31
some somewhere. After, you know,

01:27:33
after they After the flood,

01:27:35
after the world is destroyed

01:27:36
itself and it starts again.

01:27:37
Maybe they'll a lawyer will

01:27:39
be there and he'll do

01:27:40
this but I don't think

01:27:41
it's realistic right now. What's

01:27:44
going on on this? I'm

01:27:47
not sure whether you were

01:27:47
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referring to the proposal example

01:27:50
with in the WTO context

01:27:51
of having a committee on

01:27:52
National Security or 22 to

01:27:55
do this. Kind of things

01:27:56
is still a proposed making

01:27:57
Simon West proposed to this

01:28:01
kind of Comedy. But I

01:28:03
mean I can make paper.

01:28:05
Everything is possible at this

01:28:09
point in time is in

01:28:10
Northeast, Raleigh Spring to to

01:28:12
throwa 38 mi

01:28:16
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cumic

01:28:20
I saw one man, we

01:28:22
have time for one last

01:28:23
question attended these sort of

01:28:33
discussion. By the way, |

01:28:35
owe you for asking my

01:28:36
question. [ have some deeply

01:28:38
appreciative of all the candid

01:28:40
remarks that we shared by

01:28:42
honorable Brower, and the professor

01:28:44
ball, as it has been

01:28:47
a very refreshing presentations on

01:28:50
discussion. Building on that. I

01:28:53
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wanted to get your perspective

01:28:55
in terms of what will

01:28:56
be the best and most

01:28:57
effective approach to ensure that

01:29:00
Europeans representative don't dominate discussions

01:29:04
in there, working group and

01:29:06
also want to get a

01:29:08
sense of it. Or not,

01:29:09
you think that they they

01:29:10
are engaging less might come

01:29:13
to some cross-cutting issues such

01:29:15
as damaged as transparency or

01:29:17
the 72, right? I hope

01:29:19
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this doesn't come across with

01:29:20
the controversial question. You has

01:29:33
a very clear mandate coming

01:29:35
from 2008,  wouldn't say

01:29:44
problems with circumstances that happened.

01:29:46
[ don't see Charlie's when

01:29:47
they started to discuss problems

01:29:49
around. I use DS. So,

01:29:51
there are a lot of

01:29:52
problems Independence, and one of

01:29:55
you mention that on the

01:29:56
experiences of each Country, When

01:29:58
Country could having a problem

01:29:59
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with the length of the

01:30:00
preceding, another with the damages,

01:30:02
everything in there is there

01:30:04
including the lack of representation

01:30:08
or a lack of money

01:30:10
to cover presentation. So, now

01:30:12
that everything is trying to

01:30:17
push him Dsat, muchata mean,

01:30:21
Batman Court are aware that

01:30:23
they need to do to

01:30:24
give something in exchange for

01:30:27
good. Very sad that they

01:30:28
need to have a trade-off

01:30:29
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in the context of the

01:30:31
fda's with Mexico, chile, Vietnam,

01:30:37
Canada in that context. They

01:30:39
put a lot of things

01:30:40
in exchange, but I don't

01:30:42
have no choice except to

01:30:45
me, like I'm not sure

01:30:50
about the initials are other

01:30:53
issues that are not related.

01:30:54
Only with the am I

01:30:57
see you? See any possible

01:30:59
way to ensure that the

01:31:02
proposal that have been put

01:31:04
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forward by European representative, they

01:31:10
could somehow make sure that

01:31:12
it wouldn't dominate the discussions,

01:31:14
orisitjustin

01:31:15
available because essentially number games

01:31:18
Until now we have seen

01:31:21
that they are pushing for

01:31:23
that other countries that those

01:31:26
five at the total 23,

01:31:29
two countries that good at

01:31:32
some point for a major

01:31:33
investment scores. So different idea

01:31:43
to check initiate to check

01:31:55
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it. To the end of

01:32:03
the discussion on that Court,

01:32:04
as it gets more informed,

01:32:06
as it has an appellate

01:32:07
body. With many more questions.

01:32:08
[ will get an interesting

01:32:10
discussion and the dynamic is

01:32:12
that it's not him. I

01:32:13
don't think I'm a chart

01:32:13
of the country's want of

01:32:15
court in any case, even

01:32:16
as I indicated this We

01:32:19
Will, We Will adopt the

01:32:19
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statute calling for a court

01:32:21
but you just be attached

01:32:23
issoit'll be a

01:32:23
Christmas tree and be one

01:32:26
of nine decorations on the

01:32:28
treaty some country to pick

01:32:30
up. Someone to some countries

01:32:31
are not going to spend

01:32:32
their fire attacking something whenever

01:32:34
to become a party to

01:32:35
any way. But there is

01:32:36
this issue which was touched

01:32:37
on by one of you.

01:32:38



Also this Starry decisis, you

01:32:40
know, and the effect that

01:32:42
these decisions not your body

01:32:44
is more dangerous cuz it's

01:32:45
going to be from on

01:32:46
high. It'll be Jehovah speak

01:32:48
into the world and and

01:32:50
lawyers will cited am. I

01:32:54
see one of many tribunal's

01:32:56
going to have quite the

01:32:57
same effect but it was

01:32:59
that is a problem even

01:33:01
though that country funky party,

01:33:03
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and people said they could

01:33:04
be ways of mechanism. So

01:33:06
I don't know if maybe

01:33:07
men be. ] teasing you,

01:33:08
say, whatever the hell nemic

01:33:10
says. If you cited an

01:33:12
argument before us, you know,

01:33:13
yourself, and who the hell

01:33:15
knows? But they will be

01:33:20
a court but it's not

01:33:21
going to be for the

01:33:22
world, but I want to

01:33:30
thank our steam panels for

01:33:32
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a very vibrant discussion. We

01:33:33
definitely have to do this

01:33:34
again next year to see

01:33:35
what happened. Actually, it was

01:33:47
likely.
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