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The Washington Arbitration Update session, moderated by Jose Antonio Rivas, focused on 

the evolving landscape of international arbitration, particularly in the context of emergency 

provisions and their implications for foreign investors and states. Rivas highlighted the 

significance of the panel, which included experts such as Munia Elkhart, Julia, and others, 

who contributed to a recently published book titled "Balancing the Protection of Foreign 

Investors and States in a Post-Pandemic World." 

 

Munia Elkhart discussed the use of emergency provisions in international arbitration, 

emphasizing their role as risk allocation mechanisms within contracts and treaties. She 

referenced notable cases, including CMS vs. Argentina, to illustrate how these provisions 

can shape the outcomes of disputes, particularly in extraordinary circumstances like 

pandemics or political unrest. 

 

Julia elaborated on force majeure clauses, detailing their legal implications and the 

necessity for clear definitions within contracts. She highlighted the importance of including 

specific criteria to avoid reliance on customary international law, which may not align with 

the parties' intentions. 

 

The panelists further examined the concept of essential security interests in international 

investment agreements, noting recent developments that allow states to implement 

measures impacting foreign investors without compensation. They discussed the balance 

between state regulatory rights and investor protections, especially in light of climate 

change and public interest considerations. 

 

The session concluded with reflections on the lessons learned from the COVID-19 pandemic, 

emphasizing the need for transparency and collaboration between states and investors. The 

panelists encouraged continued discourse on these critical issues and invited attendees to 

engage in networking opportunities following the session. 
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00:00:01 

Good afternoon everyone. This is 

 

00:00:03 

the world arbitration update and 

 

00:00:06 

my name is Jose, Antonio 

 

00:00:08 

Rivas. I am a partner 

 

00:00:11 

at extra glop and I 

 

00:00:14 

am also coach Aaron and 

 

00:00:16 

co-founder of the world arbitration 

 

00:00:18 

update at which was the 

 

00:00:20 

first launched in that 2021 

 

00:00:23 

and because in many continents 



 
 

00:00:27 

this forum was wasn't well-received. 

 

00:00:31 

We are doing the 2022 

 

00:00:35 

version now we first of 

 

00:00:37 

all I would like to 

 

00:00:37 

thank our sponsors and and 

 

00:00:41 

Anna and then I would 

 

00:00:43 

like to thank at the 

 

00:00:44 

Congress which will be introduced 

 

00:00:47 

by my former colleague Alberto, 

 

00:00:51 

Galindo I have the task 

 

00:00:55 

of first of all and 

 

00:00:57 

for sizing that This panel 

 

00:01:00 

I must say that this 

 



 
00:01:02 

panel is a panel that 

 

00:01:04 

that has had a, an 

 

00:01:07 

incredible, an incredible degree of 

 

00:01:11 

that, not only because of 

 

00:01:13 

its content, but also because 

 

00:01:16 

of the organization that that 

 

00:01:19 

we've seen by the panelists, 

 

00:01:21 

including piscataquis and under under 

 

00:01:25 

Julian, never show up and 

 

00:01:28 

all the other panelists practice 

 

00:01:30 

has been from the beginning 

 

00:01:33 

of the year and I 

 

00:01:34 

can only say thank you 

 

00:01:35 



 
to all of them. I 

 

00:01:36 

wanted to do some just 

 

00:01:37 

not to embarrass them twice 

 

00:01:39 

only once and let me 

 

00:01:42 

send you share a couple 

 

00:01:44 

of notes about about are 

 

00:01:47 

a moderator. Our moderator is 

 

00:01:50 

a lien. Do I got 

 

00:01:53 

to go when we were 

 

00:01:58 

both legal counsel? Many years 

 

00:02:01 

ago at the beginning of 

 

00:02:03 

this Century will chat with. 

 

00:02:04 

You sounds like a long 

 

00:02:06 

time ago but it's not 



 
 

00:02:06 

that long and international Council 

 

00:02:11 

advising on complex. International arbitration 

 

00:02:13 

matters are particularly those involving 

 

00:02:16 

now, he's the dean of 

 

00:02:21 

the law school at the 

 

00:02:22 

University that the last America's 

 

00:02:25 

in Ecuador, and he's also 

 

00:02:27 

a partner at Law Firm. 

 

00:02:29 

His practice focuses on disputes 

 

00:02:33 

between sovereign states, and state 

 

00:02:35 

and private company. He is 

 

00:02:38 

recognized by the legal 500 

 

00:02:39 

like the America since 2012. 

 



 
00:02:41 

And that was noted in 

 

00:02:44 

this publication as an intelligent 

 

00:02:48 

and for his incomparable capacity 

 

00:02:50 

assessment. Stop here and not 

 

00:03:02 

to embarrass. And and and 

 

00:03:12 

I can get in Practical 

 

00:03:14 

matters as counsel now. how 

 

00:03:19 

old like to emphasize that 

 

00:03:22 

this panel is, is really 

 

00:03:24 

a panel that that is 

 

00:03:27 

based on the research and 

 

00:03:33 

drafting of a book since 

 

00:03:36 

the end of the year. 

 

00:03:46 



 
2021 World application update. We 

 

00:03:53 

are important to share with 

 

00:03:57 

the with the whole publish 

 

00:03:59 

a book review. When I 

 

00:04:02 

broke up with latest panel 

 

00:04:03 

and behold, as we were 

 

00:04:06 

planning the, the whole coordination 

 

00:04:09 

of the 2022 by sheer 

 

00:04:14 

luck. And also thanks to 

 

00:04:17 

to to muneer who is 

 

00:04:19 

our protector here? We We're 

 

00:04:23 

renting us to Pascal who 

 

00:04:27 

shared that the, the the 

 

00:04:28 

book entitled balancing, the protection 



 
 

00:04:32 

of foreign investors and states 

 

00:04:34 

are in the bush pandemic 

 

00:04:36 

world was about to be 

 

00:04:38 

published by 2 or so. 

 

00:04:41 

This is this is an 

 

00:04:43 

hour. Now it is published 

 

00:04:44 

by by by, by to 

 

00:04:46 

buy to her end and 

 

00:04:48 

we have only panelist that 

 

00:04:50 

have been the contributors and 

 

00:04:53 

rafters and an author's on 

 

00:04:54 

quarters or that books, that 

 

00:04:56 

we have the Two Chief, 

 



 
00:04:58 

a teacher and Julia. And 

 

00:05:02 

we have a truly exceptional 

 

00:05:05 

panel to talk about some 

 

00:05:07 

parts of the book on 

 

00:05:08 

issues that that are both 

 

00:05:11 

academic and mostly practical issues 

 

00:05:15 

related to books material, as 

 

00:05:18 

well as necessity. And other 

 

00:05:20 

topics, of course, you cannot 

 

00:05:21 

cover the whole book. But 

 

00:05:23 

by covering these topics that 

 

00:05:25 

you will have a taste 

 

00:05:27 

of those issues. We will 

 

00:05:30 



 
be throughout the, the, the, 

 

00:05:32 

the presentations of the. You 

 

00:05:34 

see, these are showing you 

 

00:05:35 

the the book itself, there 

 

00:05:38 

it is so that you 

 

00:05:39 

can see it. And Pascal 

 

00:05:41 

Julia will be in charge 

 

00:05:43 

of of sharing with you 

 

00:05:45 

any specifics about about supper 

 

00:05:48 

together or buy it. Now 

 

00:05:52 

with that, I would like 

 

00:05:53 

to give the floor to, 

 

00:05:55 

as I do and all 

 

00:05:58 

the other patterns. It's great 



 
 

00:06:01 

to have you here, please. 

 

00:06:05 

What's Antonio? It's a pleasure 

 

00:06:09 

to be in. Wow, it's 

 

00:06:12 

it's very motivating to start 

 

00:06:15 

the discussion with a terrific 

 

00:06:18 

panel. For today of the 

 

00:06:22 

panel will be to have 

 

00:06:25 

around 80 minutes now. We 

 

00:06:32 

will have approximately 527 minutes 

 

00:06:35 

by ensure over percenters and 

 

00:06:40 

then we would move forward 

 

00:06:42 

at the end. We make 

 

00:06:43 

some final remarks. And finally, 

 



 
00:06:46 

we will have different rooms 

 

00:06:50 

in order to have some 

 

00:06:51 

networking between the audience and 

 

00:06:57 

the panel members. Know, I 

 

00:07:02 

would like to give the 

 

00:07:03 

floor to the first panelist. 

 

00:07:09 

You must be seeing her 

 

00:07:11 

in the screen. She's munia, 

 

00:07:14 

Elkhart, yellow suit. First presentation 

 

00:07:19 

of the subject matter today. 

 

00:07:23 

Ammonia is a senior consultant 

 

00:07:25 

at Boutique law firm strategy 

 

00:07:28 

in Washington, d.c. specialize in 

 

00:07:33 



 
international arbitration. She wants a 

 

00:07:35 

previously in the law firm 

 

00:07:38 

in Mexico City and a 

 

00:07:42 

delegate to the European Union, 

 

00:07:44 

delegation to the United Nations 

 

00:07:46 

in New York. She's an 

 

00:07:48 

attorney admitted to the New 

 

00:07:50 

York Bar. She holds the 

 

00:07:52 

Netherlands from Georgetown Law Center, 

 

00:07:54 

where I had the pleasure 

 

00:07:56 

to have her as one 

 

00:07:57 

of my students in class 

 

00:08:00 

and she's currently pursuing her 

 

00:08:02 

PhD at University on International 



 
 

00:08:06 

Renewable Energy, electric On this 

 

00:08:10 

subject somunia, the floor is 

 

00:08:13 

yours for 5 to 7 

 

00:08:15 

minutes. I will in about 

 

00:08:18 

5 to 7 minutes. Thank 

 

00:08:19 

you, thank you. Thank you 

 

00:08:21 

for sending your Levi's and 

 

00:08:22 

an alert for the kind 

 

00:08:23 

of agitation and to Michael 

 

00:08:26 

finalists as well for being 

 

00:08:27 

here, as well as the 

 

00:08:28 

audience. So my presentation will 

 

00:08:31 

address the key trends in 

 



 
00:08:33 

use of emergency. Provisions include 

 

00:08:36 

enforcement are relevant, during the 

 

00:08:38 

pandemic and other political turmoil, 

 

00:08:40 

or Ward situations. I'm using 

 

00:08:43 

the comprehensive encompassing term emergency 

 

00:08:47 

Provisions, or you can call 

 

00:08:49 

it emergency closet as found 

 

00:08:51 

for CMS versus Argentina case. 

 

00:08:54 

That has a broad and 

 

00:08:56 

Compass Inc, concept of the 

 

00:09:00 

Practical 360 view, what does 

 

00:09:05 

it make to make a 

 

00:09:07 

fine doctor? No distinctions that 

 

00:09:10 



 
I need to my other 

 

00:09:11 

panelists, I will outline in 

 

00:09:14 

a schematic way that they 

 

00:09:15 

use. Emergency Provisions is first 

 

00:09:18 

reflected at a systemic level 

 

00:09:21 

in the very legal framework 

 

00:09:22 

of contracts and treaties as 

 

00:09:25 

risk allocation devices. But they 

 

00:09:28 

are also crystallized, but I'm 

 

00:09:30 

more micro-level in the dispute 

 

00:09:32 

itself. And I will only 

 

00:09:34 

highlight the most Salient claims 

 

00:09:36 

with notable forum-selection consequences within 

 

00:09:40 

the dispute, as to the 



 
 

00:09:41 

request of arbitration. Stay of 

 

00:09:43 

proceedings Quantum and finally on 

 

00:09:47 

post-award proceedings with enforcement. So 

 

00:09:51 

to my first stomach Point 

 

00:09:53 

emergency Clauses are most known 

 

00:09:56 

as offenses, of course. But 

 

00:09:58 

they are also and prior 

 

00:09:59 

to that sound as risk 

 

00:10:01 

allocation devices within the legal 

 

00:10:03 

framework in contracts and entreaties. 

 

00:10:07 

So this is no totally 

 

00:10:10 

decided in the straw bag 

 

00:10:12 

versus Lydia. It said a 

 



 
00:10:13 

word June 2020, where the 

 

00:10:16 

channel begins with an important 

 

00:10:18 

observation that folks, Mitchell, Provisions 

 

00:10:21 

exist to allocate risks. Resulting 

 

00:10:24 

from an exceptional of large-scale 

 

00:10:26 

events that cannot be anticipated. 

 

00:10:29 

So therefore, they are winning 

 

00:10:32 

contracts or general law and 

 

00:10:34 

it has that the tribal 

 

00:10:35 

no task, is there for 

 

00:10:37 

to identify, and give us 

 

00:10:39 

back to the risk. Allocation 

 

00:10:40 

agreed by the parties in 

 

00:10:43 



 
each contract. So, this is 

 

00:10:45 

an excellent case based on 

 

00:10:47 

a contract at, this is 

 

00:10:49 

a pirate 791. This is 

 

00:10:52 

also the view that was 

 

00:10:53 

found in various versus Bolivia, 

 

00:10:55 

the ICC case and the 

 

00:11:00 

travel expenses for you at 

 

00:11:01 

risk allocation to investment agreements 

 

00:11:05 

that encapsulate the location. And 

 

00:11:08 

I want to highlight that 

 

00:11:10 

within this treaty framework. There's 

 

00:11:12 

something particular that is relevant 

 

00:11:14 

within the investor treating contacts, 



 
 

00:11:17 

or the investor-state Trinity to 

 

00:11:20 

call Patrick Driscoll where the 

 

00:11:22 

state is both a party 

 

00:11:25 

or protect his investment and 

 

00:11:28 

also the lawmaker. So, in 

 

00:11:31 

consequence of this, the risk, 

 

00:11:33 

allocation view in the tree 

 

00:11:34 

to contacts is somewhat one-sided. 

 

00:11:37 

As it seems that by 

 

00:11:38 

including it in the tree, 

 

00:11:40 

the state and its tree 

 

00:11:42 

draft, her hat. Assume the 

 

00:11:45 

risk. So this is the 

 



 
00:11:48 

casing gerus versus Libya where, 

 

00:11:51 

when you read the tribunal 

 

00:11:52 

decision, it says I by 

 

00:11:54 

virtue of article 4 of 

 

00:11:56 

the Syria. The Contracting parties 

 

00:12:00 

assume the risk of War 

 

00:12:02 

conflict. Emergency Etc, which my 

 

00:12:06 

current close losses such rights 

 

00:12:09 

to insure against the occurrence 

 

00:12:10 

of such harm, the Contracting 

 

00:12:12 

parties undertook to offer out 

 

00:12:14 

of a conversation. And then 

 

00:12:16 

it says it is not 

 

00:12:17 



 
open to responding to invoke 

 

00:12:19 

Xbox measure the very risk 

 

00:12:22 

against which it has undertaken 

 

00:12:23 

to offer an indemnity. As 

 

00:12:27 

to the protector of investment 

 

00:12:29 

hat that I mentioned within 

 

00:12:30 

the Trinity party lawmaker and 

 

00:12:35 

protect our investment. This is 

 

00:12:38 

also reflected in the context 

 

00:12:39 

of article, 25, ioc on 

 

00:12:42 

this essity. It can be 

 

00:12:44 

argued that if the action 

 

00:12:45 

questions safeguards, and the sun's 

 

00:12:47 

show interest of the state. 



 
 

00:12:50 

Or if it doesn't see, 

 

00:12:52 

what is the importance of 

 

00:12:53 

special? Interest of the state? 

 

00:12:55 

Two words, we shall be 

 

00:12:56 

construed, exist. Necessity can come 

 

00:12:59 

to play. This was argued 

 

00:13:01 

in CMS Argentina, and analyzed 

 

00:13:03 

by the triangle in those 

 

00:13:04 

terms. And in trustingly, the 

 

00:13:07 

tribunal says that if the 

 

00:13:08 

treaty was made to protect 

 

00:13:09 

investors, it must be assumed 

 

00:13:12 

that this is an important 

 



 
00:13:13 

interest of the state party 

 

00:13:15 

as well. Whether it is 

 

00:13:17 

an essential interest is difficult 

 

00:13:19 

to say. However, Funny Jonas 

 

00:13:22 

up to bond with in 

 

00:13:23 

treaties to an interesting Clause. 

 

00:13:26 

That is not found in 

 

00:13:28 

all trees, which are the 

 

00:13:30 

war, losses Claus's. So we 

 

00:13:32 

often talk and other types 

 

00:13:35 

of Clauses but there are 

 

00:13:36 

specific or armed conflict closet. 

 

00:13:41 

That would be interesting to 

 

00:13:44 



 
see within the Russian Ukrainian 

 

00:13:46 

contacts for instance, and they 

 

00:13:49 

can be found in certain 

 

00:13:50 

trees such as Article. 4 

 

00:13:52 

of the 2002 us tube 

 

00:13:58 

is clogged and it's 9 

 

00:14:00 

to 40194. I'm sorry, 1984 

 

00:14:04 

model, B, I T and 

 

00:14:06 

brought it back in 1994, 

 

00:14:08 

it is still present in 

 

00:14:09 

the current 2012 version in 

 

00:14:12 

some states attempted to make 

 

00:14:14 

use of those specific Clauses 

 

00:14:16 

in Annex culpatory way Argentina 



 
 

00:14:20 

as well. In the CMS 

 

00:14:22 

and total cases but to 

 

00:14:24 

the country tribunals decided that 

 

00:14:27 

they are actually in an 

 

00:14:29 

additional warranty for investors to 

 

00:14:31 

not be treated in a 

 

00:14:32 

discriminatory way more. Recent J 

 

00:14:36 

series via also tempted to 

 

00:14:38 

make use of those specific 

 

00:14:39 

Clauses in the girls vs. 

 

00:14:41 

Syria and Birds versus finally 

 

00:14:45 

on my OK Google. I 

 

00:14:48 

will just do one section 

 



 
00:14:50 

and my stomach and final 

 

00:14:54 

points on the interaction of 

 

00:14:55 

the to fray jeans contract 

 

00:14:58 

and treaty. When interpreting a 

 

00:15:00 

treaty Clause are rather than 

 

00:15:05 

the contract. And it is 

 

00:15:09 

likely that we will see. 

 

00:15:11 

How are you been more 

 

00:15:13 

specific Clauses? As War lost 

 

00:15:16 

his closet that I just 

 

00:15:17 

mentioned popping up in the 

 

00:15:19 

recent cases And I know 

 

00:15:22 

you're the floor box while 

 

00:15:23 



 
I do. Thank you very 

 

00:15:35 

much when you're that was 

 

00:15:37 

perfect timing and perfect and 

 

00:15:39 

your remarks and give us 

 

00:15:41 

a perfect setting now to 

 

00:15:44 

entering tomorrow topics to be 

 

00:15:48 

at rest. And I would 

 

00:15:49 

just mention, I have a 

 

00:15:51 

couple of things before I 

 

00:15:52 

give the floor to account 

 

00:15:54 

in relation to the fundamental 

 

00:16:00 

change of circumstance. As you 

 

00:16:04 

all know, article 62 of 

 

00:16:07 

the Vienna convention on the 



 
 

00:16:08 

law of treaties is the 

 

00:16:10 

relevant articles in relation to 

 

00:16:12 

the particular topic of the 

 

00:16:14 

fundamental change. In this article, 

 

00:16:21 

I would like to mention 

 

00:16:23 

just a part of this 

 

00:16:30 

optical illusion of a 3D 

 

00:16:40 

on which was not foreseen 

 

00:16:42 

by the parties. May not 

 

00:16:43 

being booked as a ground 

 

00:16:45 

for 10 or withdrawing from 

 

00:16:46 

the treaty. Unless, and then 

 

00:16:48 

we have two points, the 

 



 
00:16:51 

existence of those circumstances, considered 

 

00:16:53 

an essential basis of the 

 

00:16:55 

consent of the parties to 

 

00:16:56 

be bound by the treaty 

 

00:16:57 

and be the effect of 

 

00:16:59 

the changes, radically to transform 

 

00:17:01 

the extent of application. It 

 

00:17:04 

seems to be performed under 

 

00:17:05 

the treaty. So, Commentaries on 

 

00:17:09 

this particular article have mentioned 

 

00:17:12 

that this is a consequence 

 

00:17:15 

of the Patterson to run 

 

00:17:17 

the principal, which is basically 

 

00:17:19 



 
the contracts are made in 

 

00:17:24 

order to be performed in 

 

00:17:26 

order to be respected. And 

 

00:17:28 

when the tractors to article 

 

00:17:30 

62 of the Vienna convention 

 

00:17:32 

on the law of 3D 

 

00:17:33 

drafted, this particular paragraph, they 

 

00:17:37 

hiding their minds, the principal 

 

00:17:40 

of butter. So they drafted 

 

00:17:43 

D's in a very very 

 

00:17:48 

very particular and restricted way. 

 

00:17:52 

In order to not allowed 

 

00:17:55 

to have a Floodgate Of 

 

00:17:58 

exceptions in the future for 



 
 

00:18:02 

states to withdraw from their 

 

00:18:05 

obligations and try to invoke 

 

00:18:08 

They change of circumstances in 

 

00:18:11 

order to escape those obligations 

 

00:18:13 

that relevant under different 3D. 

 

00:18:16 

I think this is very 

 

00:18:19 

important in terms of the 

 

00:18:21 

environment that we're leaving today 

 

00:18:24 

we are coming out of 

 

00:18:27 

more than two years of 

 

00:18:28 

the demia and we have 

 

00:18:31 

heard, we have read many 

 

00:18:34 

news outlets and specialised Publications 

 



 
00:18:42 

that have mentioned the invocation 

 

00:18:46 

of the fundamental change of 

 

00:18:49 

circumstances by States in order 

 

00:18:53 

to escape from obligations that 

 

00:18:55 

are relevant under different investment 

 

00:18:58 

treaties. So under this particular 

 

00:19:04 

framework, it is important to 

 

00:19:06 

see an end to be 

 

00:19:08 

very attentive how the tribunal 

 

00:19:11 

are going to address this 

 

00:19:13 

particular issue. I think based 

 

00:19:18 

on the fact that we 

 

00:19:20 

have seen In the last 

 

00:19:23 



 
two years is going to 

 

00:19:26 

be very difficult that at 

 

00:19:28 

the end of this article 

 

00:19:31 

is going to be a 

 

00:19:33 

skateboard for the states to 

 

00:19:36 

withdraw from their obligations under 

 

00:19:39 

investment treaty. And that was 

 

00:19:42 

the intention originally from the 

 

00:19:44 

tractors. I think that at 

 

00:19:49 

the end, we will see 

 

00:19:50 

a consistent hopefully consistent approach 

 

00:19:57 

International tribunals. I will have 

 

00:20:00 

to follow Adcock cases based 

 

00:20:05 

on the facts in order 



 
 

00:20:06 

to decide whether to leave 

 

00:20:10 

this article as it is 

 

00:20:12 

to open the floodgates for 

 

00:20:14 

different things that could be 

 

00:20:16 

brought against sovereign states particular 

 

00:20:23 

framework. I'm going to give 

 

00:20:26 

the floor now too. The 

 

00:20:31 

one who is. Responsible with 

 

00:20:33 

Julia of this panel because 

 

00:20:35 

of the importance and relevance 

 

00:20:37 

of the book that is 

 

00:20:38 

being launched today. Finn is 

 

00:20:44 

an associate member of trade 

 



 
00:20:45 

in which is a resource 

 

00:20:48 

center on International markets and 

 

00:20:50 

investment Club Affiliated to the 

 

00:20:53 

university in France. She's electric 

 

00:20:57 

at ascp, business school in 

 

00:21:00 

Paris and Madrid affiliate at 

 

00:21:03 

2 coronavirus symptoms in the 

 

00:21:05 

center for the advancement of 

 

00:21:07 

the rule of law, in 

 

00:21:09 

the Americas of Georgetown University 

 

00:21:12 

Law Center. She holds a 

 

00:21:13 

PhD from the University of 

 

00:21:16 

Paris to the first book 

 

00:21:19 



 
and a recognition of the 

 

00:21:21 

international contract was published by 

 

00:21:25 

brutal. And in 2011, she 

 

00:21:28 

is a member of several 

 

00:21:29 

working groups. International contracts and 

 

00:21:34 

she's a regular contributor to 

 

00:21:36 

International reviews with several Publications, 

 

00:21:39 

International contracts, and investment contracts. 

 

00:21:42 

If you have a 7 

 

00:21:44 

minutes. I know you would 

 

00:21:51 

like to address first. A 

 

00:21:53 

question to you on the 

 

00:21:55 

first question that I would 

 

00:21:57 

like to talk to you. 



 
 

00:21:58 

It's in relation to the 

 

00:22:00 

force majeure. What are the 

 

00:22:06 

important aspects to be aware 

 

00:22:09 

of when voting the first 

 

00:22:11 

major exception and, and weisel? 

 

00:22:16 

Thank you Alberto, thank you 

 

00:22:18 

for the wild for letting 

 

00:22:20 

the standard happens and advertising 

 

00:22:24 

the books at 3. And 

 

00:22:25 

I have credited, and it's 

 

00:22:28 

published today in Vancouver and 

 

00:22:32 

I mention that my intervention 

 

00:22:34 

is little lost less than 

 



 
00:22:36 

7 minutes, so I will 

 

00:22:38 

not be. I will not 

 

00:22:39 

go into index an invite 

 

00:22:41 

to the oldest horse to 

 

00:22:43 

to read the chapters are 

 

00:22:45 

in the book. So thank 

 

00:22:48 

you for your question. I 

 

00:22:49 

don't know why it isn't 

 

00:22:50 

the why what are the 

 

00:22:52 

important aspects to the pandemic 

 

00:22:55 

and all the crises that 

 

00:22:56 

happened to the climate change? 

 

00:23:01 

And sister. Shows that any 

 

00:23:03 



 
event that has a certain 

 

00:23:05 

characteristics and maybe make the 

 

00:23:08 

performance of the contract and 

 

00:23:09 

possible. And this is what 

 

00:23:11 

qualify the situation of force 

 

00:23:13 

measure and this post measure 

 

00:23:15 

maybe info. B estate under 

 

00:23:18 

three possible grounds and customary 

 

00:23:20 

international law and under National 

 

00:23:23 

know, or such low and 

 

00:23:24 

and under the clothes that 

 

00:23:26 

may be inserted in the 

 

00:23:29 

contract. So, International very quickly, 

 

00:23:34 

it's the article 23 of 



 
 

00:23:36 

the responsibilities of States national 

 

00:23:38 

Commission in 2001 that states 

 

00:23:43 

for some characteristic of the 

 

00:23:45 

first measured and where it 

 

00:23:48 

will end and end to 

 

00:23:50 

wear. What does not work 

 

00:23:53 

is when the conduct of 

 

00:23:54 

the state is just want 

 

00:23:55 

to stay. This is sponsored 

 

00:23:56 

by a skunk. Of the 

 

00:23:58 

situation and when the states 

 

00:24:00 

and shoot for kids, no, 

 

00:24:05 

I won't go into details 

 



 
00:24:06 

on the book under National 

 

00:24:09 

low and slow at what 

 

00:24:12 

is important to note is 

 

00:24:14 

that I'm just some notion 

 

00:24:16 

about the concept, it's cooled 

 

00:24:19 

by different terms but it 

 

00:24:21 

leads to the same concept, 

 

00:24:22 

it could be called the 

 

00:24:24 

first measure of stability, but 

 

00:24:28 

it's supposed to measure and 

 

00:24:30 

this concept is not off 

 

00:24:32 

Monday to be corrected. Its 

 

00:24:34 

means that the approximate designed 

 

00:24:36 



 
it closed according to their 

 

00:24:39 

wish, go to the needs 

 

00:24:41 

by restricting expanding the notion 

 

00:24:46 

characteristic or impact we have 

 

00:24:51 

also this is specificity and 

 

00:24:53 

national law is that there 

 

00:24:57 

is no obligation to notify. 

 

00:24:58 

And there is also a 

 

00:25:05 

vanity of the news in 

 

00:25:08 

this evening, in possibility, some 

 

00:25:11 

national no State for the 

 

00:25:13 

temporary impossible. Suspend the contract, 

 

00:25:16 

others are the best strategy 

 

00:25:18 

of impulsivity depression and own 



 
 

00:25:22 

record for the performance. And 

 

00:25:25 

that's it, and it said 

 

00:25:29 

minutes to come. I'm just 

 

00:25:30 

so slow. We have the 

 

00:25:32 

specifics that shoot the other 

 

00:25:40 

and also, it's double requirement. 

 

00:25:43 

Should also ensure that the 

 

00:25:48 

notification has been received otherwise 

 

00:25:51 

the first, my job does 

 

00:25:53 

not work, you know, we 

 

00:25:54 

don't have forced measure because 

 

00:25:56 

the other party has not 

 

00:25:57 

been under the clothes. We 

 



 
00:26:03 

We saw the party that 

 

00:26:05 

can restrict or strength, the 

 

00:26:07 

criteria to qualify situation of 

 

00:26:09 

us measure. We have seen 

 

00:26:12 

one close the exclusion of 

 

00:26:14 

the unpredictability, just buy the 

 

00:26:16 

box and that has been 

 

00:26:17 

accepted by the tribunal also 

 

00:26:22 

met an unusual requirements on 

 

00:26:25 

in this type of clothes, 

 

00:26:26 

such as the event does 

 

00:26:28 

not make, it makes it, 

 

00:26:29 

it's impossible for the parties 

 

00:26:31 



 
to perform on the reasonable 

 

00:26:34 

conditions. That usually described you 

 

00:26:37 

as we have seen. Also 

 

00:26:42 

added unusual requirements, such as 

 

00:26:46 

the event, makes it impossible 

 

00:26:47 

for the party to perform 

 

00:26:48 

their obligation. And I said 

 

00:26:50 

it, and then I could 

 

00:26:51 

have some of this event 

 

00:26:52 

does not release that is, 

 

00:26:57 

no such provision. A situation 

 

00:27:05 

that that's not the meaning 

 

00:27:06 

of the contract, but suspended 

 

00:27:09 

and inviting the parties to 



 
 

00:27:11 

try to reach an agreement. 

 

00:27:12 

And if they fit, you 

 

00:27:14 

agree to go. So there 

 

00:27:16 

is no communication as a 

 

00:27:20 

principal do as a possible 

 

00:27:22 

to renegotiate and then to 

 

00:27:24 

refer to a situation in 

 

00:27:25 

in in case. So I 

 

00:27:28 

know we doing I would 

 

00:27:29 

like to record the ICC 

 

00:27:30 

more than the new version 

 

00:27:33 

that state for a list 

 

00:27:35 

of qualifying for and, and 

 



 
00:27:38 

this list presume that the 

 

00:27:40 

event. If it exists for 

 

00:27:42 

fill, the condition of the 

 

00:27:45 

control of a party or 

 

00:27:49 

that the party cannot foresee 

 

00:27:51 

this event, which makes it 

 

00:27:54 

going to magically to the 

 

00:27:57 

qualification of, of the event 

 

00:28:01 

is such a Listed in 

 

00:28:04 

the in the list. This 

 

00:28:06 

is all what I have 

 

00:28:07 

in this is what makes 

 

00:28:08 

it important to to insert 

 

00:28:11 



 
a contraction Claws and Paws 

 

00:28:12 

measure to be aware of 

 

00:28:15 

what you put into the 

 

00:28:16 

the clothes at Stacy fighting 

 

00:28:21 

very clearly. What are the 

 

00:28:22 

criteria's, what are the impacts 

 

00:28:25 

suspension in case of passion 

 

00:28:28 

and impediments or or or 

 

00:28:30 

or what to what to 

 

00:28:32 

do when it or not 

 

00:28:33 

as as they won't and 

 

00:28:43 

I record the parties to 

 

00:28:44 

insert given the circumstances that 

 

00:28:47 

your face and it's an 



 
 

00:28:49 

important close to be inserted. 

 

00:28:52 

In the contract, to avoid 

 

00:28:54 

the application of customary international 

 

00:28:57 

law, that is very respected 

 

00:28:59 

and they might be nothing 

 

00:29:00 

lined with it with the 

 

00:29:02 

parties. And to avoid the 

 

00:29:04 

specific cities of the application 

 

00:29:06 

of national know that maybe 

 

00:29:08 

not annoying. Also with the 

 

00:29:09 

bushel. thank you and let's 

 

00:29:15 

move to another topic that 

 

00:29:17 

is related to the ones 

 



 
00:29:19 

just mention, which is essential 

 

00:29:22 

security interest, and one minute 

 

00:29:25 

which is the time that 

 

00:29:26 

we have left, I would 

 

00:29:29 

like you to mention why 

 

00:29:33 

Information on a Central Security 

 

00:29:36 

interests to consider is considered 

 

00:29:38 

important to include in an 

 

00:29:41 

International Investment agreements. And this 

 

00:29:43 

is linked to something that 

 

00:29:45 

I would like you to 

 

00:29:46 

address in that minute. Which 

 

00:29:47 

is whether you have seen 

 

00:29:50 



 
any developments in the recently. 

 

00:29:52 

Concluded investment agreements regarding this 

 

00:29:56 

particular provision on National Security 

 

00:29:58 

interests. Yes, I don't know 

 

00:30:00 

if I can't wait, 60 

 

00:30:02 

seconds, it never happened but 

 

00:30:03 

thank you. Thank you, that 

 

00:30:14 

that allow the state to 

 

00:30:19 

take Station security interests measures. 

 

00:30:23 

When and that may impact 

 

00:30:25 

the foreign investors right without 

 

00:30:27 

compensation that invested it's it's 

 

00:30:31 

not in line with the 

 

00:30:32 

protecting them for investors. Even 



 
 

00:30:39 

have an exception to this 

 

00:30:40 

protection by this sense of 

 

00:30:42 

security interest in the new 

 

00:30:45 

Libby Artis or even since 

 

00:30:48 

2010. Let's say it's surprisingly 

 

00:30:52 

not in the 2019 which 

 

00:30:57 

is really Unexplained its height 

 

00:31:00 

men, have multiple simulations by 

 

00:31:03 

drafted. In general terms with 

 

00:31:04 

a list showing the connection 

 

00:31:06 

between the need to take 

 

00:31:07 

an interest and yes and 

 

00:31:13 

white white without the the 

 



 
00:31:16 

recent very quickly, it certification 

 

00:31:24 

on the meaning of the 

 

00:31:25 

provision, in the text, in 

 

00:31:27 

the footnote, in the annex 

 

00:31:28 

calificacion, the limits of such 

 

00:31:31 

a great to email. It 

 

00:31:33 

should not be able to 

 

00:31:34 

rely on the exclusion of 

 

00:31:38 

of of such related claim 

 

00:31:41 

from the scope of the 

 

00:31:43 

disputed going to because it's 

 

00:31:44 

very important and only sometimes 

 

00:31:47 

in the provision that the 

 

00:31:48 



 
measure text does not constitute 

 

00:31:50 

a breach of the provision 

 

00:31:51 

of this agreement. Exclusion are 

 

00:31:54 

very, very important and we 

 

00:31:56 

will witness how did I 

 

00:31:58 

beat you? We will deal 

 

00:32:00 

with with with this and 

 

00:32:01 

how how do you say 

 

00:32:02 

this specification would be would 

 

00:32:04 

be would be interpreted miss 

 

00:32:06 

you also and there's not 

 

00:32:07 

much in the way of 

 

00:32:08 

passing the provision. It's a 

 

00:32:10 

different title for the same 



 
 

00:32:11 

exception. We have a merging 

 

00:32:14 

of the provision on exceptions 

 

00:32:15 

in the same provision like 

 

00:32:17 

General exception and they said 

 

00:32:19 

security exception and a specific 

 

00:32:22 

trophies. And this is really, 

 

00:32:24 

really, super great specific provision. 

 

00:32:27 

As it's an exception on 

 

00:32:29 

specific areas such as environment, 

 

00:32:32 

labor Affairs and has a 

 

00:32:34 

diameter of example and also 

 

00:32:36 

example of Environmental Protection as 

 

00:32:39 

a general exception within the 

 



 
00:32:42 

climate change environment today, will 

 

00:32:45 

it will have a huge 

 

00:32:46 

scope and we hope and 

 

00:32:48 

I hope that the original 

 

00:32:49 

tribunal may give this this 

 

00:32:52 

kind of division. I mean, 

 

00:32:53 

the scope it needed and 

 

00:32:55 

and and and and and 

 

00:32:56 

we hope that You know, 

 

00:32:59 

it should be in that 

 

00:33:00 

direction and not to take 

 

00:33:02 

the position of it. Even 

 

00:33:04 

if it succeeds today to 

 

00:33:12 



 
the application of the other, 

 

00:33:14 

provision of the investors, and 

 

00:33:19 

the concept that this exception 

 

00:33:25 

heart has in in, in, 

 

00:33:27 

in the center. Thank you 

 

00:33:29 

very much. I hope I 

 

00:33:30 

I responded to all your 

 

00:33:33 

questions and thank you very 

 

00:33:37 

much and I'm on the 

 

00:33:41 

corner of Columbia case and 

 

00:33:44 

and I invite or outings 

 

00:33:47 

to read a dissenting opinion, 

 

00:33:50 

in that case by Professor 

 

00:33:52 

fieldsense, which I think is 



 
 

00:33:54 

is After all, when dissenting 

 

00:33:59 

opinions are worth something. So 

 

00:34:01 

thank you very much for 

 

00:34:02 

that. She will give us 

 

00:34:09 

some remarks related to the 

 

00:34:13 

probation and before that, I 

 

00:34:19 

would like to mention that 

 

00:34:20 

the 30th at Road University 

 

00:34:30 

and the associate research fellow 

 

00:34:33 

at a university in the 

 

00:34:36 

Netherlands. Also, the director of 

 

00:34:39 

the dispute prevention program at 

 

00:34:41 

the asia-pacific. FBI Network station 

 



 
00:34:45 

is International Investment arbitration, commercial 

 

00:34:49 

arbitration CSR, and you diligence 

 

00:34:52 

has served as a legal 

 

00:34:54 

consultant to the Dutch government. 

 

00:34:56 

International organizations, as you'll see 

 

00:34:59 

when the matters of is 

 

00:35:01 

BS and CS are so 

 

00:35:04 

welcome and I would like 

 

00:35:06 

to post a first question 

 

00:35:08 

to you which is as 

 

00:35:10 

follows. How do you prefer 

 

00:35:14 

an equitable treatment? Standard has 

 

00:35:17 

evolved in, recent is dacs 

 

00:35:20 



 
cases in Port Jervis Prudence 

 

00:35:24 

as some call it the 

 

00:35:26 

balance between the state right 

 

00:35:29 

to regulate and the protection 

 

00:35:30 

of foreign investors Thank you 

 

00:35:36 

very much Alvaro. And I 

 

00:35:38 

would like to first of 

 

00:35:39 

all, thank you for San 

 

00:35:41 

Antonio for organizing this panel 

 

00:35:45 

and, of course, Pascal the 

 

00:35:47 

co-editor of the book and 

 

00:35:49 

all the panelists who kindly 

 

00:35:50 

contributed to our common project. 

 

00:35:53 

So, not much time on 



 
 

00:35:56 

the introduction, I will try 

 

00:35:58 

to dig into the issue 

 

00:36:01 

on Fannin, physical treatment standard, 

 

00:36:03 

just briefly mentioning that one 

 

00:36:08 

of the biggest fears during 

 

00:36:09 

the pandemic was that there 

 

00:36:14 

will be a huge wave 

 

00:36:15 

of cases, based on the 

 

00:36:18 

covid related, measures on the 

 

00:36:22 

basis of that Furniture fair 

 

00:36:25 

treatment standard. However, as we 

 

00:36:29 

have seen so far, this 

 

00:36:31 

has not happened. We have 

 



 
00:36:34 

seen several Hey sis, when 

 

00:36:36 

we will see what the 

 

00:36:37 

result of those, a little 

 

00:36:39 

bit more of the commercial 

 

00:36:40 

arbitration cases. However, the issue 

 

00:36:44 

of balancing of the right 

 

00:36:45 

to regulate and the right 

 

00:36:48 

of investors under the Effigy 

 

00:36:52 

standard has never been more 

 

00:36:54 

relevant than now, considering other 

 

00:36:57 

type of cases, which are 

 

00:36:59 

emerging. And I'm talking about 

 

00:37:01 

the climate change-related cases and 

 

00:37:06 



 
the case to switch have 

 

00:37:07 

strong Environmental Protection standards in 

 

00:37:11 

hole. So I will start 

 

00:37:14 

just by saying that in 

 

00:37:17 

terms of the state's right 

 

00:37:19 

to regulate and the investor 

 

00:37:21 

protection on the the effort. 

 

00:37:23 

See, the common misconception is 

 

00:37:25 

that the tribunal's in interpreting 

 

00:37:27 

the standard. Do not sufficiently 

 

00:37:29 

acknowledge the right to regulate 

 

00:37:31 

because based on extensive research 

 

00:37:35 

and the US president's on 

 

00:37:37 

the Effigy standard, specifically rendered 



 
 

00:37:40 

in the past seven years 

 

00:37:42 

tribunal's have been explicit and 

 

00:37:45 

recognizing the study, the state's 

 

00:37:47 

right to regulate a certain 

 

00:37:49 

investors right under the standard. 

 

00:37:51 

However there are some other 

 

00:37:54 

problematic issues I will address 

 

00:37:56 

brother. I just firstly to 

 

00:37:59 

summarize the findings of my 

 

00:38:01 

research, the recognition of the 

 

00:38:04 

right to regulate in the 

 

00:38:05 

assessment of the Effigy. Close 

 

00:38:07 

is comprised of several elements 

 



 
00:38:10 

of firstly independently. How would 

 

00:38:14 

a 50 close is formulated 

 

00:38:16 

tribunals them to acknowledge their 

 

00:38:20 

common consensus? That states have 

 

00:38:22 

a right to regulate on 

 

00:38:23 

the customary international law? Secondly, 

 

00:38:26 

tribunal recognize also States ability 

 

00:38:30 

to modify. Their loss is 

 

00:38:32 

a part of the right 

 

00:38:33 

to regulate and this ride 

 

00:38:35 

has been a size. I 

 

00:38:36 

mean to modify the legislation 

 

00:38:39 

as a result of multiple 

 

00:38:41 



 
claims in which investors challenge. 

 

00:38:44 

Regulator amendments, made by whole 

 

00:38:46 

state and portly the state, 

 

00:38:49 

your objective and serving the 

 

00:38:51 

public interest is among sectors 

 

00:38:54 

that it assessed is a 

 

00:38:56 

part of an overall balancing 

 

00:38:58 

exercise. And this something, which 

 

00:39:02 

have not been in the 

 

00:39:04 

early decision, The command prateek 

 

00:39:08 

regarding ft standard, primarily concerns 

 

00:39:10 

the broad interpretation of the 

 

00:39:12 

legitimate expectation. Reserve, Edo State's 

 

00:39:15 

right to regulate and just 



 
 

00:39:18 

to summarize because all the 

 

00:39:20 

details and all the cases 

 

00:39:21 

are mentioned in, in my 

 

00:39:22 

chapter, in the recent cases 

 

00:39:24 

have underscored that the assessment 

 

00:39:29 

of legitimate expectations and flies. 

 

00:39:31 

And this is important. I 

 

00:39:33 

think an inherent balancing of 

 

00:39:36 

state right to regulate in 

 

00:39:37 

the right of investor So 

 

00:39:40 

this is the part of 

 

00:39:41 

the legitimate expectation standard, assault 

 

00:39:44 

the way, how to perform 

 



 
00:39:48 

the balancing exercise, where is 

 

00:39:51 

usually tribunals the North Pole 

 

00:39:53 

or any particular methodology in 

 

00:39:55 

the bang, the expectation of 

 

00:39:57 

investor and the state Liberator 

 

00:39:59 

contact. But instead they have 

 

00:40:02 

developed a checklist for the 

 

00:40:04 

assessment of the legitimate expectation 

 

00:40:06 

and its starting point is 

 

00:40:09 

the assessment of type of 

 

00:40:10 

commitment for life, real life 

 

00:40:12 

by the investor, I don't 

 

00:40:14 

know if a group presentation 

 

00:40:15 



 
or based on the stability 

 

00:40:18 

of the regulatory framework and 

 

00:40:20 

then additional factors play a 

 

00:40:23 

role such as the which 

 

00:40:26 

could be playing a role 

 

00:40:28 

in the assessment, is the 

 

00:40:30 

severity of economic impact, the 

 

00:40:33 

expense of change of the 

 

00:40:35 

procedure, followed by state the 

 

00:40:37 

public interest in. External circumstances. 

 

00:40:40 

And sometimes did you diligence 

 

00:40:44 

performed by an investor? The 

 

00:40:48 

problem, however, is a lack 

 

00:40:50 

of clarity regarding the hierarchy 



 
 

00:40:53 

and allocation of weight of 

 

00:40:55 

those factors in the final 

 

00:40:57 

determination regarding the breach of 

 

00:40:59 

legitimate expectations, more importantly, objektiv 

 

00:41:05 

in serving, the public interest 

 

00:41:07 

is only one among other 

 

00:41:10 

intermediary, factors in tribunal assessment 

 

00:41:13 

and sometimes it might be 

 

00:41:15 

problematic. Specifically in case about 

 

00:41:18 

them, both a strong public 

 

00:41:20 

interest as we have seen 

 

00:41:22 

an original mentioned by Alvaro 

 

00:41:25 

or against Colombia case. So 

 



 
00:41:28 

I think I will wrap 

 

00:41:31 

up this point Let's move 

 

00:41:36 

on to the second question 

 

00:41:38 

and you have a 2 

 

00:41:41 

minutes to question. The standard 

 

00:41:47 

one of the contested issues 

 

00:41:50 

in investment law is the 

 

00:41:52 

scope of Premier regulatory changes 

 

00:41:55 

under the expectations of a 

 

00:41:58 

stability and this is recognized 

 

00:42:00 

by numerous a rabbit's foot 

 

00:42:02 

Fern. You know, this issue 

 

00:42:04 

is particularly relevant for protection 

 

00:42:10 



 
of the environment as you 

 

00:42:12 

already mentioned into first remarks 

 

00:42:14 

in the ocean of instability 

 

00:42:19 

in claims based on restriction 

 

00:42:22 

of the legitimate expectation, arising 

 

00:42:25 

of changes to a regulatory 

 

00:42:27 

framework motivated by day involved 

 

00:42:31 

public interest. So weird Get 

 

00:42:34 

about the police powers and 

 

00:42:36 

Regulatory Powers State, please. The 

 

00:42:42 

scope of their me to 

 

00:42:44 

read a regulator changes is, 

 

00:42:46 

as you mentioned in, your 

 

00:42:48 

question, isn't it subject to 



 
 

00:42:50 

a security and this parcel 

 

00:42:53 

explain why? The cases was 

 

00:42:55 

similar factual background? Might have 

 

00:42:58 

completely different outcomes and then 

 

00:43:00 

they'll know an example of 

 

00:43:01 

such variations are there energy 

 

00:43:03 

decisions against Spain, prompt by 

 

00:43:06 

the renewable energy reform by 

 

00:43:10 

Spain and even though there's 

 

00:43:13 

some differences and in some 

 

00:43:15 

cases several decisions concerning the 

 

00:43:20 

same state reforms undertaken same 

 

00:43:23 

period of time off and 

 



 
00:43:25 

come play. Trust in conclusion 

 

00:43:27 

on the scope of permitted, 

 

00:43:29 

regulatory changes As I mentioned 

 

00:43:32 

before, tribunal's generally agree, that 

 

00:43:35 

the regulatory framework cannot be 

 

00:43:38 

frozen for the life of 

 

00:43:40 

all the lifetime of the 

 

00:43:41 

investment. So it's one of 

 

00:43:43 

the elements of the state's 

 

00:43:44 

right to regulate, the extent 

 

00:43:47 

of the permit to change. 

 

00:43:48 

This is how I was 

 

00:43:49 

subject to varying interpretations by 

 

00:43:51 



 
tribunal's, the number of tribunal's 

 

00:43:57 

underlined that the state has 

 

00:43:59 

an obligation to ensure a 

 

00:44:00 

stable and economically to regime 

 

00:44:02 

and the Effigy protect only 

 

00:44:05 

against drastic or fundamental changes. 

 

00:44:09 

And this type of definition 

 

00:44:11 

does not really say much 

 

00:44:12 

regarding the scope of permitted 

 

00:44:14 

regulatory changes because drastic or 

 

00:44:17 

from the mental changes can 

 

00:44:19 

be interpreted in many different 

 

00:44:20 

ways and this happens and 

 

00:44:23 

numerous decisions. I would like 



 
 

00:44:28 

to just one maybe two, 

 

00:44:30 

one case, which I found 

 

00:44:33 

quite helpful in the recent 

 

00:44:35 

decision of energy against pain. 

 

00:44:37 

And if this is a 

 

00:44:40 

horde of 2022, under the 

 

00:44:43 

energy Charter treaty, the tribunal, 

 

00:44:45 

offered a more clear framework 

 

00:44:47 

for assessing stability, in the 

 

00:44:51 

context of a legitimate expectations 

 

00:44:54 

of an investor. And in 

 

00:44:57 

this case, tribunal spoke of 

 

00:44:58 

the notion of relative stability 

 



 
00:45:00 

that the state should afford 

 

00:45:02 

to the investor and more 

 

00:45:05 

importantly, the tribunal specify at 

 

00:45:07 

the criteria, but play a 

 

00:45:10 

role in assessing, the legitimate 

 

00:45:12 

expectation, is based on ability 

 

00:45:15 

and those factors are magnitude 

 

00:45:18 

of change and the brightness 

 

00:45:19 

of change. Meaning that the 

 

00:45:21 

move from the mental and 

 

00:45:22 

More Sad than the changes. 

 

00:45:24 

The most likely fruit of 

 

00:45:25 

the Vine Part of the 

 

00:45:27 



 
state are the criteria underlined 

 

00:45:29 

by this tribunal is the 

 

00:45:31 

economic impact on the investor 

 

00:45:33 

and furthermore, the tribunal also 

 

00:45:36 

referred to the external circumstances 

 

00:45:39 

explaining that in case when 

 

00:45:42 

circumstances beyond the control of 

 

00:45:44 

the whole state, as opposed 

 

00:45:46 

to marriage inch of the 

 

00:45:47 

internal boasty, the mole like 

 

00:45:49 

is actually just changed all 

 

00:45:51 

remain within the acceptable margin 

 

00:45:54 

of change. Not the subject 

 

00:45:57 

of protection and a dimension 



 
 

00:46:00 

for theater was public interest 

 

00:46:03 

in post and the legislative 

 

00:46:05 

history which detect into by 

 

00:46:08 

the invest. So this list 

 

00:46:11 

I would add another important 

 

00:46:13 

Criterion which I wanted to 

 

00:46:14 

mention for the Assassin of 

 

00:46:16 

the notion of stability, namely 

 

00:46:19 

the extent of investors diligence 

 

00:46:22 

and the absence of which 

 

00:46:25 

lets to the determination that 

 

00:46:28 

legitimate expectations cannot rise to 

 

00:46:32 

the level of protection. For 

 



 
00:46:34 

example, in several cases, I 

 

00:46:39 

will just message you stop 

 

00:46:41 

at a convention against pain, 

 

00:46:43 

intolerance against Czech Republic, Alejandro, 

 

00:46:46 

Gaspar against, Costa Rica, and 

 

00:46:49 

all of those cases tribunal 

 

00:46:50 

found that due diligence performed 

 

00:46:53 

by the investor, Superficial or 

 

00:46:57 

even non-existent in some of 

 

00:46:59 

those cases. And that was 

 

00:47:01 

the key factor and finding 

 

00:47:02 

that the investor cannot rely 

 

00:47:04 

on the protection of legitimate 

 

00:47:06 



 
expectation. Arising out of stability, 

 

00:47:09 

of regulatory framework. So those 

 

00:47:12 

are just my several observations. 

 

00:47:14 

And I hope I I'm 

 

00:47:17 

in time for Was my 

 

00:47:21 

presentation. And actually we have 

 

00:47:25 

a question from you from 

 

00:47:27 

Antonio. So, if you have 

 

00:47:30 

the capacity to answer it 

 

00:47:31 

in 30 seconds, I will 

 

00:47:34 

read it for you a 

 

00:47:36 

very quickly. Does your research 

 

00:47:39 

show Friends of jurisprudence to 

 

00:47:42 

stand in the sense that 



 
 

00:47:43 

the state has the right 

 

00:47:44 

to regulate. And there is 

 

00:47:46 

no obligation to maintain certain 

 

00:47:48 

investment regulatory environment. That if 

 

00:47:50 

there was a study session 

 

00:47:52 

to us or is there 

 

00:47:53 

a greater tendency of the 

 

00:47:55 

type of jurisprudence that points 

 

00:47:58 

out? That if she implies 

 

00:48:00 

my training, the same relationship 

 

00:48:02 

exists when the investment was 

 

00:48:04 

made. EG has provided by 

 

00:48:07 

the X-Men trailer and this 

 



 
00:48:10 

is how you remind Switzerland 

 

00:48:19 

and not Mexico as a 

 

00:48:21 

respondent party in that particular 

 

00:48:23 

place that. Anyway, that's just, 

 

00:48:24 

the comment is so Julia, 

 

00:48:26 

please. Well, as I mentioned 

 

00:48:30 

to Reggie, I definitely see 

 

00:48:32 

a certain friends, and I'm 

 

00:48:39 

just looking back at the 

 

00:48:41 

search, which I did some 

 

00:48:43 

years ago, for my PhD, 

 

00:48:45 

on the Effigy standard. And 

 

00:48:49 

at this moment, there was 

 

00:48:52 



 
a clear signal that right 

 

00:48:57 

to regulate was something, which 

 

00:48:59 

was a brother intermediary Factor 

 

00:49:02 

behind the scenes and that's 

 

00:49:05 

very cool. Simply addressed in 

 

00:49:08 

the decisions. And can be 

 

00:49:14 

observed, is that there is 

 

00:49:17 

a clear framework and how 

 

00:49:20 

the right to regulate his 

 

00:49:23 

change in this, in this 

 

00:49:25 

come as specifically and the 

 

00:49:28 

Effigy cases and the most 

 

00:49:32 

important change, I think of 

 

00:49:35 

the specific criteria that applied 



 
 

00:49:39 

by the tribunal in the 

 

00:49:42 

in the decisions. And which 

 

00:49:46 

I mention to Reggie is 

 

00:49:48 

the Undisputed nature of the 

 

00:49:51 

state's right to regulate, because 

 

00:49:54 

it was not always the 

 

00:49:55 

case, which is stems from 

 

00:49:58 

the notion of sovereignty and 

 

00:50:02 

the factor of that. The 

 

00:50:06 

state can change, the regulatory 

 

00:50:08 

framework on the on the 

 

00:50:10 

several conditions and the finally, 

 

00:50:14 

the public interest which in 

 



 
00:50:19 

the previous in the early 

 

00:50:22 

years has been rarely mentioned 

 

00:50:24 

or has been And significant 

 

00:50:27 

factor in the assessment of 

 

00:50:29 

f t, standards are legitimate 

 

00:50:32 

expectations for this matter. And 

 

00:50:34 

at this moment has been 

 

00:50:36 

explicitly refer to and analyzed 

 

00:50:40 

in the different way. However, 

 

00:50:44 

there's an obvious understanding and 

 

00:50:48 

you can say the transfer 

 

00:50:50 

over growing importance of a 

 

00:50:55 

notion of the public interest. 

 

00:51:01 



 
Thank you, Julia. I think 

 

00:51:04 

this has been perfect too 

 

00:51:08 

close with your intervention. Thank 

 

00:51:10 

you very much. Now, I 

 

00:51:12 

would like to give the 

 

00:51:13 

floor to clean up a 

 

00:51:16 

tach. It is, as soon 

 

00:51:19 

as I will call it, 

 

00:51:20 

the cherry on the cake 

 

00:51:22 

of the spinal and Trina 

 

00:51:26 

will give some final remarks 

 

00:51:28 

after she had four panelists 

 

00:51:31 

and she has the review 

 

00:51:33 

the book. So just to 



 
 

00:51:35 

mention that cleaner by tag. 

 

00:51:37 

She is an associate professor 

 

00:51:41 

in international arbitration at the 

 

00:51:45 

stucco University and qualified attorney 

 

00:51:48 

at law since 2004 with 

 

00:51:51 

an extensive practice, International commercial 

 

00:51:53 

Investment corporation, international dispute, resolution 

 

00:51:57 

private and public international law. 

 

00:51:59 

Sabrina the 30 Sports element 

 

00:52:04 

Thank you very much, I'll 

 

00:52:05 

borrow. And I would like 

 

00:52:06 

to to take this opportunity 

 

00:52:08 

to thank a Jose, Antonio 

 



 
00:52:10 

and years for the wonderful 

 

00:52:12 

week that they put together 

 

00:52:15 

for us to my invite, 

 

00:52:16 

everybody to take a look 

 

00:52:17 

at the other sessions and 

 

00:52:20 

entertain them, very useful for 

 

00:52:22 

us professionals and academics. And 

 

00:52:25 

also, of course for today. 

 

00:52:27 

This was extremely, I would 

 

00:52:32 

say, welcome discussion. And the 

 

00:52:35 

bus, you know, we're very 

 

00:52:37 

generous to invite me to 

 

00:52:39 

ride the final chapter of 

 

00:52:41 



 
this excellent book. I invite 

 

00:52:43 

everybody to to, to, to 

 

00:52:45 

read it and the end 

 

00:52:48 

it wasn't on there because 

 

00:52:49 

of course, I regard them, 

 

00:52:52 

highly regard than one. And 

 

00:52:54 

it was a pleasure to 

 

00:52:55 

collaborate with them and with 

 

00:52:57 

the other authors of the 

 

00:52:58 

chapters. But I think the 

 

00:53:00 

discussion today and has summarized 

 

00:53:03 

that Of course, we we 

 

00:53:05 

are hopefully out of the 

 

00:53:07 

covid-19 pandemic, which has brought, 



 
 

00:53:10 

I would, say, uncertainty and 

 

00:53:12 

challenges for all of us, 

 

00:53:16 

but mostly for the businesses 

 

00:53:18 

and for the states equally, 

 

00:53:20 

but also opportunities for Innovation 

 

00:53:24 

collaboration, and why not? For 

 

00:53:27 

reassessing priorities. And we could 

 

00:53:30 

here today, Juanita has mentioned 

 

00:53:33 

that we are still in 

 

00:53:35 

the emergency times. We are 

 

00:53:36 

now facing Joe political situations 

 

00:53:41 

with a, we don't know 

 

00:53:43 

exactly what consequences but the, 

 



 
00:53:45 

it is still evolving situation 

 

00:53:50 

and environment at the moment 

 

00:53:52 

in the discussion today steimle, 

 

00:53:55 

because, of course, not only 

 

00:53:58 

the situation is evolving, but 

 

00:54:01 

also the stakeholders involved in 

 

00:54:04 

Investment disputes in, in, in 

 

00:54:07 

investments, in particular all reassessing 

 

00:54:11 

their positions. When it comes 

 

00:54:13 

to the legal framework in 

 

00:54:16 

which Investments are made and 

 

00:54:20 

related to this International Investment, 

 

00:54:23 

agreements, have been criticized and 

 

00:54:26 



 
we know that for protecting 

 

00:54:29 

foreign investments at all costs 

 

00:54:31 

after all, they started this 

 

00:54:33 

being Investments for the promotion 

 

00:54:36 

and protection of Investments without 

 

00:54:38 

the line hose States necessary 

 

00:54:41 

space to implement policy measures 

 

00:54:43 

in the public interest. In 

 

00:54:47 

has mentioned the Holy Trinity 

 

00:54:49 

of treaties. Well, why not 

 

00:54:53 

this public international law states 

 

00:54:56 

are a tricky making makers 

 

00:54:58 

at the same time. They 

 

00:55:00 

need to protect their investors 



 
 

00:55:01 

and their Investments and Ed 

 

00:55:04 

Timing disputes are the parties 

 

00:55:06 

usually respondents in this dispute. 

 

00:55:08 

Now, I think the the 

 

00:55:12 

the entire framework that we 

 

00:55:15 

see today is so saying 

 

00:55:16 

it's an evolving one also, 

 

00:55:19 

because the system of investment 

 

00:55:21 

law and dispute resolution is 

 

00:55:24 

yes, is currently on the 

 

00:55:26 

reform and treat. These are 

 

00:55:28 

updated with seeing you model 

 

00:55:31 

treat is being released. We 

 



 
00:55:33 

see a new treaty is 

 

00:55:34 

being renegotiated some of them 

 

00:55:37 

without the disc, resolution plus, 

 

00:55:39 

and force. The the the 

 

00:55:41 

way in which states are 

 

00:55:44 

allowed to regulate, in the 

 

00:55:46 

public interest, probably takes a 

 

00:55:49 

different shape. No, going back 

 

00:55:53 

to what you Leah was 

 

00:55:54 

saying that the covid-19 pandemic 

 

00:55:57 

has not produced significant cases 

 

00:56:02 

or significant digits up to 

 

00:56:04 

this moment. I think it's 

 

00:56:06 



 
something that we need to 

 

00:56:07 

learn from because this the 

 

00:56:10 

respond of the states adopted 

 

00:56:13 

during the covid-19 virus, was 

 

00:56:14 

probably a peculiar and I 

 

00:56:19 

say this because the there 

 

00:56:21 

was a collaboration between the 

 

00:56:23 

society and the businesses in 

 

00:56:26 

the fact that the investment 

 

00:56:29 

agencies that we usually see 

 

00:56:31 

them at the national level 

 

00:56:33 

promoting and protecting Investments. They 

 

00:56:36 

actually took her role in 

 

00:56:38 

informing Investments current investors in 



 
 

00:56:42 

in the in the state 

 

00:56:43 

about the measures implemented by 

 

00:56:45 

by the state. And this 

 

00:56:46 

my conclusion on this is 

 

00:56:48 

based on a always CD. 

 

00:56:51 

For which was released in 

 

00:56:52 

June 2020 on investment promotion 

 

00:56:55 

agencies in time of covid-19. 

 

00:56:57 

So there was a survey 

 

00:56:59 

conducted on how this agencies 

 

00:57:02 

have reacted, a new forming 

 

00:57:05 

the businesses and at the 

 

00:57:07 

same time States had their 

 



 
00:57:09 

interest in allowing investors are 

 

00:57:14 

implementing measures which allow investors 

 

00:57:17 

and business and in general 

 

00:57:19 

to cope with the covid-19 

 

00:57:21 

situation. So I I do 

 

00:57:24 

believe that we do have 

 

00:57:26 

lessons to learn in how 

 

00:57:29 

States and investors have collaborating 

 

00:57:33 

during this times of covid-19, 

 

00:57:35 

now when it comes to 

 

00:57:37 

investors in Spades, obviously, a 

 

00:57:41 

special when it goes to 

 

00:57:43 

the district's to investment disputes, 

 

00:57:45 



 
are we eat? We can 

 

00:57:46 

say that this seat on 

 

00:57:48 

opposite positions and of course, 

 

00:57:51 

Question is what tools each 

 

00:57:53 

of them has to make 

 

00:57:56 

a claim arising out of 

 

00:57:58 

this emergency situations and in 

 

00:58:01 

what two states have to 

 

00:58:03 

defend themselves against claims brought 

 

00:58:06 

up by investors in. In 

 

00:58:09 

in response to this measures 

 

00:58:11 

implemented by state union has 

 

00:58:13 

mentioned and discussed need the 

 

00:58:15 

furniture to go to treatment 



 
 

00:58:16 

and I'll just point out 

 

00:58:19 

the force. We see an 

 

00:58:21 

evolution of the furniture double 

 

00:58:23 

treatment in the way that 

 

00:58:25 

it's regulated. When did you 

 

00:58:27 

get my text spectations of 

 

00:58:29 

investors being one element? Or 

 

00:58:33 

one factor that can be 

 

00:58:34 

taken into consideration by the 

 

00:58:36 

tribunals and not one expression 

 

00:58:38 

of the furniture double treatment. 

 

00:58:40 

And of course, the lack 

 

00:58:42 

of clarity in how tribunals 

 



 
00:58:46 

was considered the various elements 

 

00:58:48 

of the checklist that you 

 

00:58:50 

did was mentioning for the 

 

00:58:51 

furniture to put treatment with. 

 

00:58:53 

Of course, the examples from 

 

00:58:54 

the solar case I would 

 

00:58:58 

say that they came to 

 

00:58:59 

the the lessons from covid-19 

 

00:59:01 

probably. Or when it comes 

 

00:59:04 

to friend at the Regal 

 

00:59:05 

treatment investors, who do you 

 

00:59:08 

add the most the way 

 

00:59:09 

in which the measures have 

 

00:59:11 



 
been implemented in the way 

 

00:59:13 

that were transparent? Investors were 

 

00:59:15 

duly informed, but as I 

 

00:59:17 

was saying, I believe that 

 

00:59:19 

states or most of them 

 

00:59:21 

are appreciated, the, the need 

 

00:59:23 

to be transparent on this. 

 

00:59:25 

Of course, we have expropriation 

 

00:59:27 

MSN, a national treatment process. 

 

00:59:32 

And of course, one should 

 

00:59:33 

not forget that there is 

 

00:59:35 

the requirement not to discriminate. 

 

00:59:37 

Also in the frame Equitable 

 

00:59:38 

treatment. As you know, I 



 
 

00:59:39 

was mentioning when it comes 

 

00:59:42 

to States and I think 

 

00:59:44 

this is where most of 

 

00:59:45 

our discussion today focused. Of 

 

00:59:48 

course all of our nation 

 

00:59:49 

article of 42 of the 

 

00:59:51 

Vienna convention on the law 

 

00:59:52 

of treaties with fundamental fundamental 

 

00:59:54 

changes of circumstances. And I 

 

00:59:57 

do agree that this is 

 

00:59:59 

kind of unexplored territory and 

 

01:00:01 

we're going to see some 

 

01:00:02 

developments happening in particular when 

 



 
01:00:06 

it comes to the to 

 

01:00:08 

the geopolitical situation at the 

 

01:00:10 

moment. The right to regulate, 

 

01:00:13 

of course, in public interest 

 

01:00:15 

as, as a customer international 

 

01:00:18 

law, right recognized as such 

 

01:00:21 

by tribunals. Now, if we 

 

01:00:23 

look at the tree is 

 

01:00:24 

in the way, they're updated 

 

01:00:26 

one example, I just want 

 

01:00:28 

to bring at the table, 

 

01:00:29 

which is the energy chart, 

 

01:00:30 

the treaty for Scott was 

 

01:00:32 



 
mentioning the exceptions Provisions in 

 

01:00:35 

to treat energy chart. That 

 

01:00:37 

Ricky was one of such 

 

01:00:38 

treaty, which has filled the 

 

01:00:41 

exception, provision, the new version 

 

01:00:44 

of the treaty will also 

 

01:00:46 

include the right to regulate 

 

01:00:47 

as a standalone provisioning. The 

 

01:00:50 

treaty and it is expected 

 

01:00:51 

that this provision will exclude 

 

01:00:54 

expressly the possibility, or 44, 

 

01:00:59 

investor to a claim. When 

 

01:01:02 

the state has adopted regulatory 

 

01:01:05 

measures in particular when it 



 
 

01:01:08 

comes to the lessons learned 

 

01:01:10 

from, learn from the solar 

 

01:01:11 

day. This is the the 

 

01:01:12 

changes in Paris and other 

 

01:01:15 

elements of the regulations for 

 

01:01:18 

distress necessity, but Scott was 

 

01:01:23 

mentioning, of course, pay attention 

 

01:01:25 

to the National laws. This 

 

01:01:27 

is very important. When it 

 

01:01:28 

comes to understand this defense 

 

01:01:33 

is in particular, the force. 

 

01:01:34 

Majeure, and also always a 

 

01:01:38 

wise advice to provide this 

 



 
01:01:41 

contractually where possible A comment 

 

01:01:46 

on the on on this 

 

01:01:47 

as some of you might 

 

01:01:48 

know the UN has released 

 

01:01:51 

the latest report on the 

 

01:01:54 

responsibilities of states for international 

 

01:01:56 

wrongful, act this year in 

 

01:01:58 

2022, with updated cases concerning 

 

01:02:05 

the provisions of of the 

 

01:02:08 

ioc report. And it isn't, 

 

01:02:11 

it is very interesting that 

 

01:02:13 

in the, in the in 

 

01:02:14 

chapter 5 circumstances precluding wrongfulness 

 

01:02:17 



 
on article 23, 24 25, 

 

01:02:19 

the case that is mentioned, 

 

01:02:22 

is the Sutter versus the 

 

01:02:25 

Madagascar case, which is an 

 

01:02:28 

investment case with sticks, all 

 

01:02:30 

the free boxes for your 

 

01:02:32 

distress and assess if you 

 

01:02:34 

rejected by the arbitral tribunal. 

 

01:02:35 

So, for those interested also 

 

01:02:37 

also listening to us today, 

 

01:02:39 

make sure that you check 

 

01:02:41 

the, the latest un report. 

 

01:02:44 

Released in 2022 on the 

 

01:02:47 

on the draft. I think 



 
 

01:02:49 

my conclusions are here but 

 

01:02:51 

I wanted to go back 

 

01:02:52 

to the book and I 

 

01:02:53 

was mentioning it is a 

 

01:02:55 

very useful to besides being 

 

01:02:57 

offered in in in the 

 

01:02:59 

recent by excellent practitioners in 

 

01:03:03 

the field. It isn't useful 

 

01:03:05 

book. Irrespective of the emergency 

 

01:03:07 

situations we're going to face 

 

01:03:09 

and one hopes not many 

 

01:03:11 

in the future, but of 

 

01:03:13 

course, it addresses, the free, 

 



 
01:03:15 

very useful perspectives. One would 

 

01:03:18 

like to see in such 

 

01:03:19 

a book, The Stage responses 

 

01:03:22 

to the pandemic, as I 

 

01:03:23 

was saying, investor protection during 

 

01:03:25 

pandemic and emergency situations and 

 

01:03:28 

the tools available to investors 

 

01:03:30 

and what iPhones at your 

 

01:03:32 

school are reading the book 

 

01:03:34 

and writing the the last 

 

01:03:36 

chapter, the case studies from 

 

01:03:38 

around the world. So not 

 

01:03:40 

only Health crisis, but emergency 

 

01:03:42 



 
situations in general and Unfortunately, 

 

01:03:45 

this is something that's both 

 

01:03:47 

investors and states have to 

 

01:03:49 

be aware of and and 

 

01:03:51 

the address them appropriately. Thank 

 

01:03:55 

you very much. Thank you, 

 

01:03:59 

Trina. This has been perfect 

 

01:04:01 

to close panel discussion. I 

 

01:04:09 

am very happy that I 

 

01:04:12 

was invited to moderate the 

 

01:04:14 

panel. I have learned a 

 

01:04:16 

lot from your remarks and 

 

01:04:18 

it has been an update 

 

01:04:20 

in terms of recent place, 



 
 

01:04:22 

a different teacher topic that 

 

01:04:26 

you'll raise the green up 

 

01:04:27 

on the report of the 

 

01:04:29 

IFC articles. So this is, 

 

01:04:32 

this is very important and 

 

01:04:34 

very much for the discussion 

 

01:04:35 

that we have had today. 

 

01:04:37 

So now I think we 

 

01:04:40 

will have some indications by 

 

01:04:43 

by your hosts question. Tonio 

 

01:04:45 

is here with us on 

 

01:04:48 

how are we going to 

 

01:04:50 

be organized for the networking 

 



 
01:04:52 

off of the panel with 

 

01:04:55 

that? Thank you very much 

 

01:04:58 

and I do. And thank 

 

01:04:59 

you. I am giving tax 

 

01:05:02 

in the order that I 

 

01:05:03 

see you in my screen, 

 

01:05:04 

Pascal, Julia ammonia. And thank 

 

01:05:10 

you very much for your 

 

01:05:12 

in-depth. Remorse. And that, for 

 

01:05:14 

were really stepping up to 

 

01:05:17 

the challenge, not only of 

 

01:05:19 

the topic, but also very 

 

01:05:21 

straight. The moderator, thank you, 

 

01:05:24 



 
I'll go to for that. 

 

01:05:25 

I think that that that 

 

01:05:27 

we we got an in-depth 

 

01:05:29 

discussion with with the really 

 

01:05:32 

questions that that that that 

 

01:05:34 

I believe are are not 

 

01:05:36 

not, not that easy to 

 

01:05:38 

answer. And I'm really interested 

 

01:05:39 

to to look into into 

 

01:05:42 

your research Julia, my my 

 

01:05:45 

my son's know my son's 

 

01:05:46 

to the question that I 

 

01:05:47 

posed there is more that 

 

01:05:49 

that perhaps there's more of 



 
 

01:05:51 

it as you're going to 

 

01:05:53 

start the in the, in 

 

01:05:54 

the sense that the right 

 

01:05:55 

to regulate, If you see 

 

01:05:58 

that. The possibility not to 

 

01:05:59 

understand, the CT means that 

 

01:06:04 

the regulatory environment when the 

 

01:06:07 

investment was made needs to 

 

01:06:10 

be frozen for the end 

 

01:06:12 

of time. That isn't my 

 

01:06:14 

son's from reading your decisions 

 

01:06:17 

against against the Czech Republic. 

 

01:06:19 

And that when braking favored 

 



 
01:06:21 

over there with Czech Republic 

 

01:06:22 

and Hungary and others. And 

 

01:06:23 

some of the cases in 

 

01:06:25 

Spain, Etc, and that doesn't 

 

01:06:27 

of my sense of from 

 

01:06:28 

from Reading jurisprudence. But I, 

 

01:06:30 

I, I am curious as 

 

01:06:32 

to whether my sense is 

 

01:06:33 

supported by by, by statistical 

 

01:06:37 

evidence Etc. I'll be very 

 

01:06:39 

eager to read some of 

 

01:06:42 

your research and many here 

 

01:06:43 

as well. And I'm krina, 

 

01:06:45 



 
I would like to say 

 

01:06:47 

that that the topic of 

 

01:06:48 

the aisle she and developments 

 

01:06:50 

of understate the state responsibility 

 

01:06:56 

Do that as being the 

 

01:06:57 

soda. Understood and developed by, 

 

01:07:03 

by investor Chargers. Prince's is 

 

01:07:06 

a very interesting topic so 

 

01:07:08 

much that, that, that is 

 

01:07:09 

one of our topic for 

 

01:07:10 

our sister events in at 

 

01:07:13 

the end of 2022. This 

 

01:07:16 

year, the Washington arbitration week, 

 

01:07:20 

so we might knock on 



 
 

01:07:23 

your door again to discuss 

 

01:07:25 

this topic in any event, 

 

01:07:27 

Pascal, let you know, masterful. 

 

01:07:28 

Thank you, thank you for 

 

01:07:30 

putting it together and cook 

 

01:07:31 

for clarifying. My girlfriend. And 

 

01:07:34 

I'm getting some, some, some 

 

01:07:36 

I would say case or 

 

01:07:39 

factual advice, but but but 

 

01:07:41 

reminding reminder, reminding people and 

 

01:07:43 

actors that that it is 

 

01:07:45 

better to include things in 

 

01:07:46 

in the in the contractor 

 



 
01:07:49 

as opposed to leaving at 

 

01:07:50 

to the to the chance 

 

01:07:51 

of customary international law at 

 

01:07:53 

cetera. So and thank you 

 

01:07:56 

very much for were putting 

 

01:07:59 

a baseline at which, which 

 

01:08:00 

is Quite good. Now, in 

 

01:08:03 

terms of the next steps, 

 

01:08:07 

I would invite you all 

 

01:08:08 

to the network. Nothing that 

 

01:08:10 

we should have enough soda. 

 

01:08:11 

And I thought these were 

 

01:08:13 

perhaps not three or four 

 

01:08:15 



 
three-way breakout rooms. There Is 

 

01:08:20 

No Agenda in the breakout 

 

01:08:21 

rooms, it is a safe 

 

01:08:22 

space, it's not recorded. You 

 

01:08:24 

can ask questions, you can 

 

01:08:26 

talk about the weather or 

 

01:08:27 

what whatever you wish and 

 

01:08:30 

welcome to the breakout rooms 

 

01:08:33 

and thank you very much. 

 

01:08:34 

And I must say it 

 

01:08:36 

was a next time, though. 

 

01:08:39 

I wish I wish everyone 

 

01:08:40 

wrote a book before and 

 

01:08:41 

each panel but it does 



 
 

01:08:43 

it's not the case that 

 

01:08:44 

says thank you. Quite good. 

 

01:08:02 

Now, in terms of the 

 

01:08:03 

next steps, I would invite 

 

01:08:08 

you all to the network. 

 

01:08:09 

Nothing that we should have 

 

01:08:11 

enough soda. And I thought 

 

01:08:12 

these were perhaps not three 

 

01:08:15 

or four three-way breakout rooms. 

 

01:08:20 

There Is No Agenda in 

 

01:08:21 

the breakout rooms, it is 

 

01:08:22 

a safe space, it's not 

 

01:08:23 

recorded. You can ask questions, 

 



 
01:08:25 

you can talk about the 

 

01:08:26 

weather or what whatever you 

 

01:08:28 

wish and welcome to the 

 

01:08:32 

breakout rooms and thank you 

 

01:08:33 

very much. And I must 

 

01:08:36 

say it was a next 

 

01:08:38 

time, though. I wish I 

 

01:08:39 

wish everyone wrote a book 

 

01:08:40 

before and each panel but 

 

01:08:42 

it does it's not the 

 

01:08:43 

case that says thank you. 

 

00:00:01 

Good afternoon everyone. This is 

 

00:00:03 

the world arbitration update and 

 

00:00:06 



 
my name is Jose, Antonio 

 

00:00:08 

Rivas. I am a partner 

 

00:00:11 

at extra glop and I 

 

00:00:14 

am also coach Aaron and 

 

00:00:16 

co-founder of the world arbitration 

 

00:00:18 

update at which was the 

 

00:00:20 

first launched in that 2021 

 

00:00:23 

and because in many continents 

 

00:00:27 

this forum was wasn't well-received. 

 

00:00:31 

We are doing the 2022 

 

00:00:35 

version now we first of 

 

00:00:37 

all I would like to 

 

00:00:37 

thank our sponsors and and 

 

00:00:41 

Anna and then I would 



 
 

00:00:43 

like to thank at the 

 

00:00:44 

Congress which will be introduced 

 

00:00:47 

by my former colleague Alberto, 

 

00:00:51 

Galindo I have the task 

 

00:00:55 

of first of all and 

 

00:00:57 

for sizing that This panel 

 

00:01:00 

I must say that this 

 

00:01:02 

panel is a panel that 

 

00:01:04 

that has had a, an 

 

00:01:07 

incredible, an incredible degree of 

 

00:01:11 

that, not only because of 

 

00:01:13 

its content, but also because 

 

00:01:16 

of the organization that that 

 



 
00:01:19 

we've seen by the panelists, 

 

00:01:21 

including piscataquis and under under 

 

00:01:25 

Julian, never show up and 

 

00:01:28 

all the other panelists practice 

 

00:01:30 

has been from the beginning 

 

00:01:33 

of the year and I 

 

00:01:34 

can only say thank you 

 

00:01:35 

to all of them. I 

 

00:01:36 

wanted to do some just 

 

00:01:37 

not to embarrass them twice 

 

00:01:39 

only once and let me 

 

00:01:42 

send you share a couple 

 

00:01:44 

of notes about about are 

 

00:01:47 



 
a moderator. Our moderator is 

 

00:01:50 

a lien. Do I got 

 

00:01:53 

to go when we were 

 

00:01:58 

both legal counsel? Many years 

 

00:02:01 

ago at the beginning of 

 

00:02:03 

this Century will chat with. 

 

00:02:04 

You sounds like a long 

 

00:02:06 

time ago but it's not 

 

00:02:06 

that long and international Council 

 

00:02:11 

advising on complex. International arbitration 

 

00:02:13 

matters are particularly those involving 

 

00:02:16 

now, he's the dean of 

 

00:02:21 

the law school at the 

 

00:02:22 

University that the last America's 



 
 

00:02:25 

in Ecuador, and he's also 

 

00:02:27 

a partner at Law Firm. 

 

00:02:29 

His practice focuses on disputes 

 

00:02:33 

between sovereign states, and state 

 

00:02:35 

and private company. He is 

 

00:02:38 

recognized by the legal 500 

 

00:02:39 

like the America since 2012. 

 

00:02:41 

And that was noted in 

 

00:02:44 

this publication as an intelligent 

 

00:02:48 

and for his incomparable capacity 

 

00:02:50 

assessment. Stop here and not 

 

00:03:02 

to embarrass. And and and 

 

00:03:12 

I can get in Practical 

 



 
00:03:14 

matters as counsel now. how 

 

00:03:19 

old like to emphasize that 

 

00:03:22 

this panel is, is really 

 

00:03:24 

a panel that that is 

 

00:03:27 

based on the research and 

 

00:03:33 

drafting of a book since 

 

00:03:36 

the end of the year. 

 

00:03:46 

2021 World application update. We 

 

00:03:53 

are important to share with 

 

00:03:57 

the with the whole publish 

 

00:03:59 

a book review. When I 

 

00:04:02 

broke up with latest panel 

 

00:04:03 

and behold, as we were 

 

00:04:06 



 
planning the, the whole coordination 

 

00:04:09 

of the 2022 by sheer 

 

00:04:14 

luck. And also thanks to 

 

00:04:17 

to to muneer who is 

 

00:04:19 

our protector here? We We're 

 

00:04:23 

renting us to Pascal who 

 

00:04:27 

shared that the, the the 

 

00:04:28 

book entitled balancing, the protection 

 

00:04:32 

of foreign investors and states 

 

00:04:34 

are in the bush pandemic 

 

00:04:36 

world was about to be 

 

00:04:38 

published by 2 or so. 

 

00:04:41 

This is this is an 

 

00:04:43 

hour. Now it is published 



 
 

00:04:44 

by by by, by to 

 

00:04:46 

buy to her end and 

 

00:04:48 

we have only panelist that 

 

00:04:50 

have been the contributors and 

 

00:04:53 

rafters and an author's on 

 

00:04:54 

quarters or that books, that 

 

00:04:56 

we have the Two Chief, 

 

00:04:58 

a teacher and Julia. And 

 

00:05:02 

we have a truly exceptional 

 

00:05:05 

panel to talk about some 

 

00:05:07 

parts of the book on 

 

00:05:08 

issues that that are both 

 

00:05:11 

academic and mostly practical issues 

 



 
00:05:15 

related to books material, as 

 

00:05:18 

well as necessity. And other 

 

00:05:20 

topics, of course, you cannot 

 

00:05:21 

cover the whole book. But 

 

00:05:23 

by covering these topics that 

 

00:05:25 

you will have a taste 

 

00:05:27 

of those issues. We will 

 

00:05:30 

be throughout the, the, the, 

 

00:05:32 

the presentations of the. You 

 

00:05:34 

see, these are showing you 

 

00:05:35 

the the book itself, there 

 

00:05:38 

it is so that you 

 

00:05:39 

can see it. And Pascal 

 

00:05:41 



 
Julia will be in charge 

 

00:05:43 

of of sharing with you 

 

00:05:45 

any specifics about about supper 

 

00:05:48 

together or buy it. Now 

 

00:05:52 

with that, I would like 

 

00:05:53 

to give the floor to, 

 

00:05:55 

as I do and all 

 

00:05:58 

the other patterns. It's great 

 

00:06:01 

to have you here, please. 

 

00:06:05 

What's Antonio? It's a pleasure 

 

00:06:09 

to be in. Wow, it's 

 

00:06:12 

it's very motivating to start 

 

00:06:15 

the discussion with a terrific 

 

00:06:18 

panel. For today of the 



 
 

00:06:22 

panel will be to have 

 

00:06:25 

around 80 minutes now. We 

 

00:06:32 

will have approximately 527 minutes 

 

00:06:35 

by ensure over percenters and 

 

00:06:40 

then we would move forward 

 

00:06:42 

at the end. We make 

 

00:06:43 

some final remarks. And finally, 

 

00:06:46 

we will have different rooms 

 

00:06:50 

in order to have some 

 

00:06:51 

networking between the audience and 

 

00:06:57 

the panel members. Know, I 

 

00:07:02 

would like to give the 

 

00:07:03 

floor to the first panelist. 

 



 
00:07:09 

You must be seeing her 

 

00:07:11 

in the screen. She's munia, 

 

00:07:14 

Elkhart, yellow suit. First presentation 

 

00:07:19 

of the subject matter today. 

 

00:07:23 

Ammonia is a senior consultant 

 

00:07:25 

at Boutique law firm strategy 

 

00:07:28 

in Washington, d.c. specialize in 

 

00:07:33 

international arbitration. She wants a 

 

00:07:35 

previously in the law firm 

 

00:07:38 

in Mexico City and a 

 

00:07:42 

delegate to the European Union, 

 

00:07:44 

delegation to the United Nations 

 

00:07:46 

in New York. She's an 

 

00:07:48 



 
attorney admitted to the New 

 

00:07:50 

York Bar. She holds the 

 

00:07:52 

Netherlands from Georgetown Law Center, 

 

00:07:54 

where I had the pleasure 

 

00:07:56 

to have her as one 

 

00:07:57 

of my students in class 

 

00:08:00 

and she's currently pursuing her 

 

00:08:02 

PhD at University on International 

 

00:08:06 

Renewable Energy, electric On this 

 

00:08:10 

subject somunia, the floor is 

 

00:08:13 

yours for 5 to 7 

 

00:08:15 

minutes. I will in about 

 

00:08:18 

5 to 7 minutes. Thank 

 

00:08:19 

you, thank you. Thank you 



 
 

00:08:21 

for sending your Levi's and 

 

00:08:22 

an alert for the kind 

 

00:08:23 

of agitation and to Michael 

 

00:08:26 

finalists as well for being 

 

00:08:27 

here, as well as the 

 

00:08:28 

audience. So my presentation will 

 

00:08:31 

address the key trends in 

 

00:08:33 

use of emergency. Provisions include 

 

00:08:36 

enforcement are relevant, during the 

 

00:08:38 

pandemic and other political turmoil, 

 

00:08:40 

or Ward situations. I'm using 

 

00:08:43 

the comprehensive encompassing term emergency 

 

00:08:47 

Provisions, or you can call 

 



 
00:08:49 

it emergency closet as found 

 

00:08:51 

for CMS versus Argentina case. 

 

00:08:54 

That has a broad and 

 

00:08:56 

Compass Inc, concept of the 

 

00:09:00 

Practical 360 view, what does 

 

00:09:05 

it make to make a 

 

00:09:07 

fine doctor? No distinctions that 

 

00:09:10 

I need to my other 

 

00:09:11 

panelists, I will outline in 

 

00:09:14 

a schematic way that they 

 

00:09:15 

use. Emergency Provisions is first 

 

00:09:18 

reflected at a systemic level 

 

00:09:21 

in the very legal framework 

 

00:09:22 



 
of contracts and treaties as 

 

00:09:25 

risk allocation devices. But they 

 

00:09:28 

are also crystallized, but I'm 

 

00:09:30 

more micro-level in the dispute 

 

00:09:32 

itself. And I will only 

 

00:09:34 

highlight the most Salient claims 

 

00:09:36 

with notable forum-selection consequences within 

 

00:09:40 

the dispute, as to the 

 

00:09:41 

request of arbitration. Stay of 

 

00:09:43 

proceedings Quantum and finally on 

 

00:09:47 

post-award proceedings with enforcement. So 

 

00:09:51 

to my first stomach Point 

 

00:09:53 

emergency Clauses are most known 

 

00:09:56 

as offenses, of course. But 



 
 

00:09:58 

they are also and prior 

 

00:09:59 

to that sound as risk 

 

00:10:01 

allocation devices within the legal 

 

00:10:03 

framework in contracts and entreaties. 

 

00:10:07 

So this is no totally 

 

00:10:10 

decided in the straw bag 

 

00:10:12 

versus Lydia. It said a 

 

00:10:13 

word June 2020, where the 

 

00:10:16 

channel begins with an important 

 

00:10:18 

observation that folks, Mitchell, Provisions 

 

00:10:21 

exist to allocate risks. Resulting 

 

00:10:24 

from an exceptional of large-scale 

 

00:10:26 

events that cannot be anticipated. 

 



 
00:10:29 

So therefore, they are winning 

 

00:10:32 

contracts or general law and 

 

00:10:34 

it has that the tribal 

 

00:10:35 

no task, is there for 

 

00:10:37 

to identify, and give us 

 

00:10:39 

back to the risk. Allocation 

 

00:10:40 

agreed by the parties in 

 

00:10:43 

each contract. So, this is 

 

00:10:45 

an excellent case based on 

 

00:10:47 

a contract at, this is 

 

00:10:49 

a pirate 791. This is 

 

00:10:52 

also the view that was 

 

00:10:53 

found in various versus Bolivia, 

 

00:10:55 



 
the ICC case and the 

 

00:11:00 

travel expenses for you at 

 

00:11:01 

risk allocation to investment agreements 

 

00:11:05 

that encapsulate the location. And 

 

00:11:08 

I want to highlight that 

 

00:11:10 

within this treaty framework. There's 

 

00:11:12 

something particular that is relevant 

 

00:11:14 

within the investor treating contacts, 

 

00:11:17 

or the investor-state Trinity to 

 

00:11:20 

call Patrick Driscoll where the 

 

00:11:22 

state is both a party 

 

00:11:25 

or protect his investment and 

 

00:11:28 

also the lawmaker. So, in 

 

00:11:31 

consequence of this, the risk, 



 
 

00:11:33 

allocation view in the tree 

 

00:11:34 

to contacts is somewhat one-sided. 

 

00:11:37 

As it seems that by 

 

00:11:38 

including it in the tree, 

 

00:11:40 

the state and its tree 

 

00:11:42 

draft, her hat. Assume the 

 

00:11:45 

risk. So this is the 

 

00:11:48 

casing gerus versus Libya where, 

 

00:11:51 

when you read the tribunal 

 

00:11:52 

decision, it says I by 

 

00:11:54 

virtue of article 4 of 

 

00:11:56 

the Syria. The Contracting parties 

 

00:12:00 

assume the risk of War 

 



 
00:12:02 

conflict. Emergency Etc, which my 

 

00:12:06 

current close losses such rights 

 

00:12:09 

to insure against the occurrence 

 

00:12:10 

of such harm, the Contracting 

 

00:12:12 

parties undertook to offer out 

 

00:12:14 

of a conversation. And then 

 

00:12:16 

it says it is not 

 

00:12:17 

open to responding to invoke 

 

00:12:19 

Xbox measure the very risk 

 

00:12:22 

against which it has undertaken 

 

00:12:23 

to offer an indemnity. As 

 

00:12:27 

to the protector of investment 

 

00:12:29 

hat that I mentioned within 

 

00:12:30 



 
the Trinity party lawmaker and 

 

00:12:35 

protect our investment. This is 

 

00:12:38 

also reflected in the context 

 

00:12:39 

of article, 25, ioc on 

 

00:12:42 

this essity. It can be 

 

00:12:44 

argued that if the action 

 

00:12:45 

questions safeguards, and the sun's 

 

00:12:47 

show interest of the state. 

 

00:12:50 

Or if it doesn't see, 

 

00:12:52 

what is the importance of 

 

00:12:53 

special? Interest of the state? 

 

00:12:55 

Two words, we shall be 

 

00:12:56 

construed, exist. Necessity can come 

 

00:12:59 

to play. This was argued 



 
 

00:13:01 

in CMS Argentina, and analyzed 

 

00:13:03 

by the triangle in those 

 

00:13:04 

terms. And in trustingly, the 

 

00:13:07 

tribunal says that if the 

 

00:13:08 

treaty was made to protect 

 

00:13:09 

investors, it must be assumed 

 

00:13:12 

that this is an important 

 

00:13:13 

interest of the state party 

 

00:13:15 

as well. Whether it is 

 

00:13:17 

an essential interest is difficult 

 

00:13:19 

to say. However, Funny Jonas 

 

00:13:22 

up to bond with in 

 

00:13:23 

treaties to an interesting Clause. 

 



 
00:13:26 

That is not found in 

 

00:13:28 

all trees, which are the 

 

00:13:30 

war, losses Claus's. So we 

 

00:13:32 

often talk and other types 

 

00:13:35 

of Clauses but there are 

 

00:13:36 

specific or armed conflict closet. 

 

00:13:41 

That would be interesting to 

 

00:13:44 

see within the Russian Ukrainian 

 

00:13:46 

contacts for instance, and they 

 

00:13:49 

can be found in certain 

 

00:13:50 

trees such as Article. 4 

 

00:13:52 

of the 2002 us tube 

 

00:13:58 

is clogged and it's 9 

 

00:14:00 



 
to 40194. I'm sorry, 1984 

 

00:14:04 

model, B, I T and 

 

00:14:06 

brought it back in 1994, 

 

00:14:08 

it is still present in 

 

00:14:09 

the current 2012 version in 

 

00:14:12 

some states attempted to make 

 

00:14:14 

use of those specific Clauses 

 

00:14:16 

in Annex culpatory way Argentina 

 

00:14:20 

as well. In the CMS 

 

00:14:22 

and total cases but to 

 

00:14:24 

the country tribunals decided that 

 

00:14:27 

they are actually in an 

 

00:14:29 

additional warranty for investors to 

 

00:14:31 

not be treated in a 



 
 

00:14:32 

discriminatory way more. Recent J 

 

00:14:36 

series via also tempted to 

 

00:14:38 

make use of those specific 

 

00:14:39 

Clauses in the girls vs. 

 

00:14:41 

Syria and Birds versus finally 

 

00:14:45 

on my OK Google. I 

 

00:14:48 

will just do one section 

 

00:14:50 

and my stomach and final 

 

00:14:54 

points on the interaction of 

 

00:14:55 

the to fray jeans contract 

 

00:14:58 

and treaty. When interpreting a 

 

00:15:00 

treaty Clause are rather than 

 

00:15:05 

the contract. And it is 

 



 
00:15:09 

likely that we will see. 

 

00:15:11 

How are you been more 

 

00:15:13 

specific Clauses? As War lost 

 

00:15:16 

his closet that I just 

 

00:15:17 

mentioned popping up in the 

 

00:15:19 

recent cases And I know 

 

00:15:22 

you're the floor box while 

 

00:15:23 

I do. Thank you very 

 

00:15:35 

much when you're that was 

 

00:15:37 

perfect timing and perfect and 

 

00:15:39 

your remarks and give us 

 

00:15:41 

a perfect setting now to 

 

00:15:44 

entering tomorrow topics to be 

 

00:15:48 



 
at rest. And I would 

 

00:15:49 

just mention, I have a 

 

00:15:51 

couple of things before I 

 

00:15:52 

give the floor to account 

 

00:15:54 

in relation to the fundamental 

 

00:16:00 

change of circumstance. As you 

 

00:16:04 

all know, article 62 of 

 

00:16:07 

the Vienna convention on the 

 

00:16:08 

law of treaties is the 

 

00:16:10 

relevant articles in relation to 

 

00:16:12 

the particular topic of the 

 

00:16:14 

fundamental change. In this article, 

 

00:16:21 

I would like to mention 

 

00:16:23 

just a part of this 



 
 

00:16:30 

optical illusion of a 3D 

 

00:16:40 

on which was not foreseen 

 

00:16:42 

by the parties. May not 

 

00:16:43 

being booked as a ground 

 

00:16:45 

for 10 or withdrawing from 

 

00:16:46 

the treaty. Unless, and then 

 

00:16:48 

we have two points, the 

 

00:16:51 

existence of those circumstances, considered 

 

00:16:53 

an essential basis of the 

 

00:16:55 

consent of the parties to 

 

00:16:56 

be bound by the treaty 

 

00:16:57 

and be the effect of 

 

00:16:59 

the changes, radically to transform 

 



 
00:17:01 

the extent of application. It 

 

00:17:04 

seems to be performed under 

 

00:17:05 

the treaty. So, Commentaries on 

 

00:17:09 

this particular article have mentioned 

 

00:17:12 

that this is a consequence 

 

00:17:15 

of the Patterson to run 

 

00:17:17 

the principal, which is basically 

 

00:17:19 

the contracts are made in 

 

00:17:24 

order to be performed in 

 

00:17:26 

order to be respected. And 

 

00:17:28 

when the tractors to article 

 

00:17:30 

62 of the Vienna convention 

 

00:17:32 

on the law of 3D 

 

00:17:33 



 
drafted, this particular paragraph, they 

 

00:17:37 

hiding their minds, the principal 

 

00:17:40 

of butter. So they drafted 

 

00:17:43 

D's in a very very 

 

00:17:48 

very particular and restricted way. 

 

00:17:52 

In order to not allowed 

 

00:17:55 

to have a Floodgate Of 

 

00:17:58 

exceptions in the future for 

 

00:18:02 

states to withdraw from their 

 

00:18:05 

obligations and try to invoke 

 

00:18:08 

They change of circumstances in 

 

00:18:11 

order to escape those obligations 

 

00:18:13 

that relevant under different 3D. 

 

00:18:16 

I think this is very 



 
 

00:18:19 

important in terms of the 

 

00:18:21 

environment that we're leaving today 

 

00:18:24 

we are coming out of 

 

00:18:27 

more than two years of 

 

00:18:28 

the demia and we have 

 

00:18:31 

heard, we have read many 

 

00:18:34 

news outlets and specialised Publications 

 

00:18:42 

that have mentioned the invocation 

 

00:18:46 

of the fundamental change of 

 

00:18:49 

circumstances by States in order 

 

00:18:53 

to escape from obligations that 

 

00:18:55 

are relevant under different investment 

 

00:18:58 

treaties. So under this particular 

 



 
00:19:04 

framework, it is important to 

 

00:19:06 

see an end to be 

 

00:19:08 

very attentive how the tribunal 

 

00:19:11 

are going to address this 

 

00:19:13 

particular issue. I think based 

 

00:19:18 

on the fact that we 

 

00:19:20 

have seen In the last 

 

00:19:23 

two years is going to 

 

00:19:26 

be very difficult that at 

 

00:19:28 

the end of this article 

 

00:19:31 

is going to be a 

 

00:19:33 

skateboard for the states to 

 

00:19:36 

withdraw from their obligations under 

 

00:19:39 



 
investment treaty. And that was 

 

00:19:42 

the intention originally from the 

 

00:19:44 

tractors. I think that at 

 

00:19:49 

the end, we will see 

 

00:19:50 

a consistent hopefully consistent approach 

 

00:19:57 

International tribunals. I will have 

 

00:20:00 

to follow Adcock cases based 

 

00:20:05 

on the facts in order 

 

00:20:06 

to decide whether to leave 

 

00:20:10 

this article as it is 

 

00:20:12 

to open the floodgates for 

 

00:20:14 

different things that could be 

 

00:20:16 

brought against sovereign states particular 

 

00:20:23 

framework. I'm going to give 



 
 

00:20:26 

the floor now too. The 

 

00:20:31 

one who is. Responsible with 

 

00:20:33 

Julia of this panel because 

 

00:20:35 

of the importance and relevance 

 

00:20:37 

of the book that is 

 

00:20:38 

being launched today. Finn is 

 

00:20:44 

an associate member of trade 

 

00:20:45 

in which is a resource 

 

00:20:48 

center on International markets and 

 

00:20:50 

investment Club Affiliated to the 

 

00:20:53 

university in France. She's electric 

 

00:20:57 

at ascp, business school in 

 

00:21:00 

Paris and Madrid affiliate at 

 



 
00:21:03 

2 coronavirus symptoms in the 

 

00:21:05 

center for the advancement of 

 

00:21:07 

the rule of law, in 

 

00:21:09 

the Americas of Georgetown University 

 

00:21:12 

Law Center. She holds a 

 

00:21:13 

PhD from the University of 

 

00:21:16 

Paris to the first book 

 

00:21:19 

and a recognition of the 

 

00:21:21 

international contract was published by 

 

00:21:25 

brutal. And in 2011, she 

 

00:21:28 

is a member of several 

 

00:21:29 

working groups. International contracts and 

 

00:21:34 

she's a regular contributor to 

 

00:21:36 



 
International reviews with several Publications, 

 

00:21:39 

International contracts, and investment contracts. 

 

00:21:42 

If you have a 7 

 

00:21:44 

minutes. I know you would 

 

00:21:51 

like to address first. A 

 

00:21:53 

question to you on the 

 

00:21:55 

first question that I would 

 

00:21:57 

like to talk to you. 

 

00:21:58 

It's in relation to the 

 

00:22:00 

force majeure. What are the 

 

00:22:06 

important aspects to be aware 

 

00:22:09 

of when voting the first 

 

00:22:11 

major exception and, and weisel? 

 

00:22:16 

Thank you Alberto, thank you 



 
 

00:22:18 

for the wild for letting 

 

00:22:20 

the standard happens and advertising 

 

00:22:24 

the books at 3. And 

 

00:22:25 

I have credited, and it's 

 

00:22:28 

published today in Vancouver and 

 

00:22:32 

I mention that my intervention 

 

00:22:34 

is little lost less than 

 

00:22:36 

7 minutes, so I will 

 

00:22:38 

not be. I will not 

 

00:22:39 

go into index an invite 

 

00:22:41 

to the oldest horse to 

 

00:22:43 

to read the chapters are 

 

00:22:45 

in the book. So thank 

 



 
00:22:48 

you for your question. I 

 

00:22:49 

don't know why it isn't 

 

00:22:50 

the why what are the 

 

00:22:52 

important aspects to the pandemic 

 

00:22:55 

and all the crises that 

 

00:22:56 

happened to the climate change? 

 

00:23:01 

And sister. Shows that any 

 

00:23:03 

event that has a certain 

 

00:23:05 

characteristics and maybe make the 

 

00:23:08 

performance of the contract and 

 

00:23:09 

possible. And this is what 

 

00:23:11 

qualify the situation of force 

 

00:23:13 

measure and this post measure 

 

00:23:15 



 
maybe info. B estate under 

 

00:23:18 

three possible grounds and customary 

 

00:23:20 

international law and under National 

 

00:23:23 

know, or such low and 

 

00:23:24 

and under the clothes that 

 

00:23:26 

may be inserted in the 

 

00:23:29 

contract. So, International very quickly, 

 

00:23:34 

it's the article 23 of 

 

00:23:36 

the responsibilities of States national 

 

00:23:38 

Commission in 2001 that states 

 

00:23:43 

for some characteristic of the 

 

00:23:45 

first measured and where it 

 

00:23:48 

will end and end to 

 

00:23:50 

wear. What does not work 



 
 

00:23:53 

is when the conduct of 

 

00:23:54 

the state is just want 

 

00:23:55 

to stay. This is sponsored 

 

00:23:56 

by a skunk. Of the 

 

00:23:58 

situation and when the states 

 

00:24:00 

and shoot for kids, no, 

 

00:24:05 

I won't go into details 

 

00:24:06 

on the book under National 

 

00:24:09 

low and slow at what 

 

00:24:12 

is important to note is 

 

00:24:14 

that I'm just some notion 

 

00:24:16 

about the concept, it's cooled 

 

00:24:19 

by different terms but it 

 



 
00:24:21 

leads to the same concept, 

 

00:24:22 

it could be called the 

 

00:24:24 

first measure of stability, but 

 

00:24:28 

it's supposed to measure and 

 

00:24:30 

this concept is not off 

 

00:24:32 

Monday to be corrected. Its 

 

00:24:34 

means that the approximate designed 

 

00:24:36 

it closed according to their 

 

00:24:39 

wish, go to the needs 

 

00:24:41 

by restricting expanding the notion 

 

00:24:46 

characteristic or impact we have 

 

00:24:51 

also this is specificity and 

 

00:24:53 

national law is that there 

 

00:24:57 



 
is no obligation to notify. 

 

00:24:58 

And there is also a 

 

00:25:05 

vanity of the news in 

 

00:25:08 

this evening, in possibility, some 

 

00:25:11 

national no State for the 

 

00:25:13 

temporary impossible. Suspend the contract, 

 

00:25:16 

others are the best strategy 

 

00:25:18 

of impulsivity depression and own 

 

00:25:22 

record for the performance. And 

 

00:25:25 

that's it, and it said 

 

00:25:29 

minutes to come. I'm just 

 

00:25:30 

so slow. We have the 

 

00:25:32 

specifics that shoot the other 

 

00:25:40 

and also, it's double requirement. 



 
 

00:25:43 

Should also ensure that the 

 

00:25:48 

notification has been received otherwise 

 

00:25:51 

the first, my job does 

 

00:25:53 

not work, you know, we 

 

00:25:54 

don't have forced measure because 

 

00:25:56 

the other party has not 

 

00:25:57 

been under the clothes. We 

 

00:26:03 

We saw the party that 

 

00:26:05 

can restrict or strength, the 

 

00:26:07 

criteria to qualify situation of 

 

00:26:09 

us measure. We have seen 

 

00:26:12 

one close the exclusion of 

 

00:26:14 

the unpredictability, just buy the 

 



 
00:26:16 

box and that has been 

 

00:26:17 

accepted by the tribunal also 

 

00:26:22 

met an unusual requirements on 

 

00:26:25 

in this type of clothes, 

 

00:26:26 

such as the event does 

 

00:26:28 

not make, it makes it, 

 

00:26:29 

it's impossible for the parties 

 

00:26:31 

to perform on the reasonable 

 

00:26:34 

conditions. That usually described you 

 

00:26:37 

as we have seen. Also 

 

00:26:42 

added unusual requirements, such as 

 

00:26:46 

the event, makes it impossible 

 

00:26:47 

for the party to perform 

 

00:26:48 



 
their obligation. And I said 

 

00:26:50 

it, and then I could 

 

00:26:51 

have some of this event 

 

00:26:52 

does not release that is, 

 

00:26:57 

no such provision. A situation 

 

00:27:05 

that that's not the meaning 

 

00:27:06 

of the contract, but suspended 

 

00:27:09 

and inviting the parties to 

 

00:27:11 

try to reach an agreement. 

 

00:27:12 

And if they fit, you 

 

00:27:14 

agree to go. So there 

 

00:27:16 

is no communication as a 

 

00:27:20 

principal do as a possible 

 

00:27:22 

to renegotiate and then to 



 
 

00:27:24 

refer to a situation in 

 

00:27:25 

in in case. So I 

 

00:27:28 

know we doing I would 

 

00:27:29 

like to record the ICC 

 

00:27:30 

more than the new version 

 

00:27:33 

that state for a list 

 

00:27:35 

of qualifying for and, and 

 

00:27:38 

this list presume that the 

 

00:27:40 

event. If it exists for 

 

00:27:42 

fill, the condition of the 

 

00:27:45 

control of a party or 

 

00:27:49 

that the party cannot foresee 

 

00:27:51 

this event, which makes it 

 



 
00:27:54 

going to magically to the 

 

00:27:57 

qualification of, of the event 

 

00:28:01 

is such a Listed in 

 

00:28:04 

the in the list. This 

 

00:28:06 

is all what I have 

 

00:28:07 

in this is what makes 

 

00:28:08 

it important to to insert 

 

00:28:11 

a contraction Claws and Paws 

 

00:28:12 

measure to be aware of 

 

00:28:15 

what you put into the 

 

00:28:16 

the clothes at Stacy fighting 

 

00:28:21 

very clearly. What are the 

 

00:28:22 

criteria's, what are the impacts 

 

00:28:25 



 
suspension in case of passion 

 

00:28:28 

and impediments or or or 

 

00:28:30 

or what to what to 

 

00:28:32 

do when it or not 

 

00:28:33 

as as they won't and 

 

00:28:43 

I record the parties to 

 

00:28:44 

insert given the circumstances that 

 

00:28:47 

your face and it's an 

 

00:28:49 

important close to be inserted. 

 

00:28:52 

In the contract, to avoid 

 

00:28:54 

the application of customary international 

 

00:28:57 

law, that is very respected 

 

00:28:59 

and they might be nothing 

 

00:29:00 

lined with it with the 



 
 

00:29:02 

parties. And to avoid the 

 

00:29:04 

specific cities of the application 

 

00:29:06 

of national know that maybe 

 

00:29:08 

not annoying. Also with the 

 

00:29:09 

bushel. thank you and let's 

 

00:29:15 

move to another topic that 

 

00:29:17 

is related to the ones 

 

00:29:19 

just mention, which is essential 

 

00:29:22 

security interest, and one minute 

 

00:29:25 

which is the time that 

 

00:29:26 

we have left, I would 

 

00:29:29 

like you to mention why 

 

00:29:33 

Information on a Central Security 

 



 
00:29:36 

interests to consider is considered 

 

00:29:38 

important to include in an 

 

00:29:41 

International Investment agreements. And this 

 

00:29:43 

is linked to something that 

 

00:29:45 

I would like you to 

 

00:29:46 

address in that minute. Which 

 

00:29:47 

is whether you have seen 

 

00:29:50 

any developments in the recently. 

 

00:29:52 

Concluded investment agreements regarding this 

 

00:29:56 

particular provision on National Security 

 

00:29:58 

interests. Yes, I don't know 

 

00:30:00 

if I can't wait, 60 

 

00:30:02 

seconds, it never happened but 

 

00:30:03 



 
thank you. Thank you, that 

 

00:30:14 

that allow the state to 

 

00:30:19 

take Station security interests measures. 

 

00:30:23 

When and that may impact 

 

00:30:25 

the foreign investors right without 

 

00:30:27 

compensation that invested it's it's 

 

00:30:31 

not in line with the 

 

00:30:32 

protecting them for investors. Even 

 

00:30:39 

have an exception to this 

 

00:30:40 

protection by this sense of 

 

00:30:42 

security interest in the new 

 

00:30:45 

Libby Artis or even since 

 

00:30:48 

2010. Let's say it's surprisingly 

 

00:30:52 

not in the 2019 which 



 
 

00:30:57 

is really Unexplained its height 

 

00:31:00 

men, have multiple simulations by 

 

00:31:03 

drafted. In general terms with 

 

00:31:04 

a list showing the connection 

 

00:31:06 

between the need to take 

 

00:31:07 

an interest and yes and 

 

00:31:13 

white white without the the 

 

00:31:16 

recent very quickly, it certification 

 

00:31:24 

on the meaning of the 

 

00:31:25 

provision, in the text, in 

 

00:31:27 

the footnote, in the annex 

 

00:31:28 

calificacion, the limits of such 

 

00:31:31 

a great to email. It 

 



 
00:31:33 

should not be able to 

 

00:31:34 

rely on the exclusion of 

 

00:31:38 

of of such related claim 

 

00:31:41 

from the scope of the 

 

00:31:43 

disputed going to because it's 

 

00:31:44 

very important and only sometimes 

 

00:31:47 

in the provision that the 

 

00:31:48 

measure text does not constitute 

 

00:31:50 

a breach of the provision 

 

00:31:51 

of this agreement. Exclusion are 

 

00:31:54 

very, very important and we 

 

00:31:56 

will witness how did I 

 

00:31:58 

beat you? We will deal 

 

00:32:00 



 
with with with this and 

 

00:32:01 

how how do you say 

 

00:32:02 

this specification would be would 

 

00:32:04 

be would be interpreted miss 

 

00:32:06 

you also and there's not 

 

00:32:07 

much in the way of 

 

00:32:08 

passing the provision. It's a 

 

00:32:10 

different title for the same 

 

00:32:11 

exception. We have a merging 

 

00:32:14 

of the provision on exceptions 

 

00:32:15 

in the same provision like 

 

00:32:17 

General exception and they said 

 

00:32:19 

security exception and a specific 

 

00:32:22 

trophies. And this is really, 



 
 

00:32:24 

really, super great specific provision. 

 

00:32:27 

As it's an exception on 

 

00:32:29 

specific areas such as environment, 

 

00:32:32 

labor Affairs and has a 

 

00:32:34 

diameter of example and also 

 

00:32:36 

example of Environmental Protection as 

 

00:32:39 

a general exception within the 

 

00:32:42 

climate change environment today, will 

 

00:32:45 

it will have a huge 

 

00:32:46 

scope and we hope and 

 

00:32:48 

I hope that the original 

 

00:32:49 

tribunal may give this this 

 

00:32:52 

kind of division. I mean, 

 



 
00:32:53 

the scope it needed and 

 

00:32:55 

and and and and and 

 

00:32:56 

we hope that You know, 

 

00:32:59 

it should be in that 

 

00:33:00 

direction and not to take 

 

00:33:02 

the position of it. Even 

 

00:33:04 

if it succeeds today to 

 

00:33:12 

the application of the other, 

 

00:33:14 

provision of the investors, and 

 

00:33:19 

the concept that this exception 

 

00:33:25 

heart has in in, in, 

 

00:33:27 

in the center. Thank you 

 

00:33:29 

very much. I hope I 

 

00:33:30 



 
I responded to all your 

 

00:33:33 

questions and thank you very 

 

00:33:37 

much and I'm on the 

 

00:33:41 

corner of Columbia case and 

 

00:33:44 

and I invite or outings 

 

00:33:47 

to read a dissenting opinion, 

 

00:33:50 

in that case by Professor 

 

00:33:52 

fieldsense, which I think is 

 

00:33:54 

is After all, when dissenting 

 

00:33:59 

opinions are worth something. So 

 

00:34:01 

thank you very much for 

 

00:34:02 

that. She will give us 

 

00:34:09 

some remarks related to the 

 

00:34:13 

probation and before that, I 



 
 

00:34:19 

would like to mention that 

 

00:34:20 

the 30th at Road University 

 

00:34:30 

and the associate research fellow 

 

00:34:33 

at a university in the 

 

00:34:36 

Netherlands. Also, the director of 

 

00:34:39 

the dispute prevention program at 

 

00:34:41 

the asia-pacific. FBI Network station 

 

00:34:45 

is International Investment arbitration, commercial 

 

00:34:49 

arbitration CSR, and you diligence 

 

00:34:52 

has served as a legal 

 

00:34:54 

consultant to the Dutch government. 

 

00:34:56 

International organizations, as you'll see 

 

00:34:59 

when the matters of is 

 



 
00:35:01 

BS and CS are so 

 

00:35:04 

welcome and I would like 

 

00:35:06 

to post a first question 

 

00:35:08 

to you which is as 

 

00:35:10 

follows. How do you prefer 

 

00:35:14 

an equitable treatment? Standard has 

 

00:35:17 

evolved in, recent is dacs 

 

00:35:20 

cases in Port Jervis Prudence 

 

00:35:24 

as some call it the 

 

00:35:26 

balance between the state right 

 

00:35:29 

to regulate and the protection 

 

00:35:30 

of foreign investors Thank you 

 

00:35:36 

very much Alvaro. And I 

 

00:35:38 



 
would like to first of 

 

00:35:39 

all, thank you for San 

 

00:35:41 

Antonio for organizing this panel 

 

00:35:45 

and, of course, Pascal the 

 

00:35:47 

co-editor of the book and 

 

00:35:49 

all the panelists who kindly 

 

00:35:50 

contributed to our common project. 

 

00:35:53 

So, not much time on 

 

00:35:56 

the introduction, I will try 

 

00:35:58 

to dig into the issue 

 

00:36:01 

on Fannin, physical treatment standard, 

 

00:36:03 

just briefly mentioning that one 

 

00:36:08 

of the biggest fears during 

 

00:36:09 

the pandemic was that there 



 
 

00:36:14 

will be a huge wave 

 

00:36:15 

of cases, based on the 

 

00:36:18 

covid related, measures on the 

 

00:36:22 

basis of that Furniture fair 

 

00:36:25 

treatment standard. However, as we 

 

00:36:29 

have seen so far, this 

 

00:36:31 

has not happened. We have 

 

00:36:34 

seen several Hey sis, when 

 

00:36:36 

we will see what the 

 

00:36:37 

result of those, a little 

 

00:36:39 

bit more of the commercial 

 

00:36:40 

arbitration cases. However, the issue 

 

00:36:44 

of balancing of the right 

 



 
00:36:45 

to regulate and the right 

 

00:36:48 

of investors under the Effigy 

 

00:36:52 

standard has never been more 

 

00:36:54 

relevant than now, considering other 

 

00:36:57 

type of cases, which are 

 

00:36:59 

emerging. And I'm talking about 

 

00:37:01 

the climate change-related cases and 

 

00:37:06 

the case to switch have 

 

00:37:07 

strong Environmental Protection standards in 

 

00:37:11 

hole. So I will start 

 

00:37:14 

just by saying that in 

 

00:37:17 

terms of the state's right 

 

00:37:19 

to regulate and the investor 

 

00:37:21 



 
protection on the the effort. 

 

00:37:23 

See, the common misconception is 

 

00:37:25 

that the tribunal's in interpreting 

 

00:37:27 

the standard. Do not sufficiently 

 

00:37:29 

acknowledge the right to regulate 

 

00:37:31 

because based on extensive research 

 

00:37:35 

and the US president's on 

 

00:37:37 

the Effigy standard, specifically rendered 

 

00:37:40 

in the past seven years 

 

00:37:42 

tribunal's have been explicit and 

 

00:37:45 

recognizing the study, the state's 

 

00:37:47 

right to regulate a certain 

 

00:37:49 

investors right under the standard. 

 

00:37:51 

However there are some other 



 
 

00:37:54 

problematic issues I will address 

 

00:37:56 

brother. I just firstly to 

 

00:37:59 

summarize the findings of my 

 

00:38:01 

research, the recognition of the 

 

00:38:04 

right to regulate in the 

 

00:38:05 

assessment of the Effigy. Close 

 

00:38:07 

is comprised of several elements 

 

00:38:10 

of firstly independently. How would 

 

00:38:14 

a 50 close is formulated 

 

00:38:16 

tribunals them to acknowledge their 

 

00:38:20 

common consensus? That states have 

 

00:38:22 

a right to regulate on 

 

00:38:23 

the customary international law? Secondly, 

 



 
00:38:26 

tribunal recognize also States ability 

 

00:38:30 

to modify. Their loss is 

 

00:38:32 

a part of the right 

 

00:38:33 

to regulate and this ride 

 

00:38:35 

has been a size. I 

 

00:38:36 

mean to modify the legislation 

 

00:38:39 

as a result of multiple 

 

00:38:41 

claims in which investors challenge. 

 

00:38:44 

Regulator amendments, made by whole 

 

00:38:46 

state and portly the state, 

 

00:38:49 

your objective and serving the 

 

00:38:51 

public interest is among sectors 

 

00:38:54 

that it assessed is a 

 

00:38:56 



 
part of an overall balancing 

 

00:38:58 

exercise. And this something, which 

 

00:39:02 

have not been in the 

 

00:39:04 

early decision, The command prateek 

 

00:39:08 

regarding ft standard, primarily concerns 

 

00:39:10 

the broad interpretation of the 

 

00:39:12 

legitimate expectation. Reserve, Edo State's 

 

00:39:15 

right to regulate and just 

 

00:39:18 

to summarize because all the 

 

00:39:20 

details and all the cases 

 

00:39:21 

are mentioned in, in my 

 

00:39:22 

chapter, in the recent cases 

 

00:39:24 

have underscored that the assessment 

 

00:39:29 

of legitimate expectations and flies. 



 
 

00:39:31 

And this is important. I 

 

00:39:33 

think an inherent balancing of 

 

00:39:36 

state right to regulate in 

 

00:39:37 

the right of investor So 

 

00:39:40 

this is the part of 

 

00:39:41 

the legitimate expectation standard, assault 

 

00:39:44 

the way, how to perform 

 

00:39:48 

the balancing exercise, where is 

 

00:39:51 

usually tribunals the North Pole 

 

00:39:53 

or any particular methodology in 

 

00:39:55 

the bang, the expectation of 

 

00:39:57 

investor and the state Liberator 

 

00:39:59 

contact. But instead they have 

 



 
00:40:02 

developed a checklist for the 

 

00:40:04 

assessment of the legitimate expectation 

 

00:40:06 

and its starting point is 

 

00:40:09 

the assessment of type of 

 

00:40:10 

commitment for life, real life 

 

00:40:12 

by the investor, I don't 

 

00:40:14 

know if a group presentation 

 

00:40:15 

or based on the stability 

 

00:40:18 

of the regulatory framework and 

 

00:40:20 

then additional factors play a 

 

00:40:23 

role such as the which 

 

00:40:26 

could be playing a role 

 

00:40:28 

in the assessment, is the 

 

00:40:30 



 
severity of economic impact, the 

 

00:40:33 

expense of change of the 

 

00:40:35 

procedure, followed by state the 

 

00:40:37 

public interest in. External circumstances. 

 

00:40:40 

And sometimes did you diligence 

 

00:40:44 

performed by an investor? The 

 

00:40:48 

problem, however, is a lack 

 

00:40:50 

of clarity regarding the hierarchy 

 

00:40:53 

and allocation of weight of 

 

00:40:55 

those factors in the final 

 

00:40:57 

determination regarding the breach of 

 

00:40:59 

legitimate expectations, more importantly, objektiv 

 

00:41:05 

in serving, the public interest 

 

00:41:07 

is only one among other 



 
 

00:41:10 

intermediary, factors in tribunal assessment 

 

00:41:13 

and sometimes it might be 

 

00:41:15 

problematic. Specifically in case about 

 

00:41:18 

them, both a strong public 

 

00:41:20 

interest as we have seen 

 

00:41:22 

an original mentioned by Alvaro 

 

00:41:25 

or against Colombia case. So 

 

00:41:28 

I think I will wrap 

 

00:41:31 

up this point Let's move 

 

00:41:36 

on to the second question 

 

00:41:38 

and you have a 2 

 

00:41:41 

minutes to question. The standard 

 

00:41:47 

one of the contested issues 

 



 
00:41:50 

in investment law is the 

 

00:41:52 

scope of Premier regulatory changes 

 

00:41:55 

under the expectations of a 

 

00:41:58 

stability and this is recognized 

 

00:42:00 

by numerous a rabbit's foot 

 

00:42:02 

Fern. You know, this issue 

 

00:42:04 

is particularly relevant for protection 

 

00:42:10 

of the environment as you 

 

00:42:12 

already mentioned into first remarks 

 

00:42:14 

in the ocean of instability 

 

00:42:19 

in claims based on restriction 

 

00:42:22 

of the legitimate expectation, arising 

 

00:42:25 

of changes to a regulatory 

 

00:42:27 



 
framework motivated by day involved 

 

00:42:31 

public interest. So weird Get 

 

00:42:34 

about the police powers and 

 

00:42:36 

Regulatory Powers State, please. The 

 

00:42:42 

scope of their me to 

 

00:42:44 

read a regulator changes is, 

 

00:42:46 

as you mentioned in, your 

 

00:42:48 

question, isn't it subject to 

 

00:42:50 

a security and this parcel 

 

00:42:53 

explain why? The cases was 

 

00:42:55 

similar factual background? Might have 

 

00:42:58 

completely different outcomes and then 

 

00:43:00 

they'll know an example of 

 

00:43:01 

such variations are there energy 



 
 

00:43:03 

decisions against Spain, prompt by 

 

00:43:06 

the renewable energy reform by 

 

00:43:10 

Spain and even though there's 

 

00:43:13 

some differences and in some 

 

00:43:15 

cases several decisions concerning the 

 

00:43:20 

same state reforms undertaken same 

 

00:43:23 

period of time off and 

 

00:43:25 

come play. Trust in conclusion 

 

00:43:27 

on the scope of permitted, 

 

00:43:29 

regulatory changes As I mentioned 

 

00:43:32 

before, tribunal's generally agree, that 

 

00:43:35 

the regulatory framework cannot be 

 

00:43:38 

frozen for the life of 

 



 
00:43:40 

all the lifetime of the 

 

00:43:41 

investment. So it's one of 

 

00:43:43 

the elements of the state's 

 

00:43:44 

right to regulate, the extent 

 

00:43:47 

of the permit to change. 

 

00:43:48 

This is how I was 

 

00:43:49 

subject to varying interpretations by 

 

00:43:51 

tribunal's, the number of tribunal's 

 

00:43:57 

underlined that the state has 

 

00:43:59 

an obligation to ensure a 

 

00:44:00 

stable and economically to regime 

 

00:44:02 

and the Effigy protect only 

 

00:44:05 

against drastic or fundamental changes. 

 

00:44:09 



 
And this type of definition 

 

00:44:11 

does not really say much 

 

00:44:12 

regarding the scope of permitted 

 

00:44:14 

regulatory changes because drastic or 

 

00:44:17 

from the mental changes can 

 

00:44:19 

be interpreted in many different 

 

00:44:20 

ways and this happens and 

 

00:44:23 

numerous decisions. I would like 

 

00:44:28 

to just one maybe two, 

 

00:44:30 

one case, which I found 

 

00:44:33 

quite helpful in the recent 

 

00:44:35 

decision of energy against pain. 

 

00:44:37 

And if this is a 

 

00:44:40 

horde of 2022, under the 



 
 

00:44:43 

energy Charter treaty, the tribunal, 

 

00:44:45 

offered a more clear framework 

 

00:44:47 

for assessing stability, in the 

 

00:44:51 

context of a legitimate expectations 

 

00:44:54 

of an investor. And in 

 

00:44:57 

this case, tribunal spoke of 

 

00:44:58 

the notion of relative stability 

 

00:45:00 

that the state should afford 

 

00:45:02 

to the investor and more 

 

00:45:05 

importantly, the tribunal specify at 

 

00:45:07 

the criteria, but play a 

 

00:45:10 

role in assessing, the legitimate 

 

00:45:12 

expectation, is based on ability 

 



 
00:45:15 

and those factors are magnitude 

 

00:45:18 

of change and the brightness 

 

00:45:19 

of change. Meaning that the 

 

00:45:21 

move from the mental and 

 

00:45:22 

More Sad than the changes. 

 

00:45:24 

The most likely fruit of 

 

00:45:25 

the Vine Part of the 

 

00:45:27 

state are the criteria underlined 

 

00:45:29 

by this tribunal is the 

 

00:45:31 

economic impact on the investor 

 

00:45:33 

and furthermore, the tribunal also 

 

00:45:36 

referred to the external circumstances 

 

00:45:39 

explaining that in case when 

 

00:45:42 



 
circumstances beyond the control of 

 

00:45:44 

the whole state, as opposed 

 

00:45:46 

to marriage inch of the 

 

00:45:47 

internal boasty, the mole like 

 

00:45:49 

is actually just changed all 

 

00:45:51 

remain within the acceptable margin 

 

00:45:54 

of change. Not the subject 

 

00:45:57 

of protection and a dimension 

 

00:46:00 

for theater was public interest 

 

00:46:03 

in post and the legislative 

 

00:46:05 

history which detect into by 

 

00:46:08 

the invest. So this list 

 

00:46:11 

I would add another important 

 

00:46:13 

Criterion which I wanted to 



 
 

00:46:14 

mention for the Assassin of 

 

00:46:16 

the notion of stability, namely 

 

00:46:19 

the extent of investors diligence 

 

00:46:22 

and the absence of which 

 

00:46:25 

lets to the determination that 

 

00:46:28 

legitimate expectations cannot rise to 

 

00:46:32 

the level of protection. For 

 

00:46:34 

example, in several cases, I 

 

00:46:39 

will just message you stop 

 

00:46:41 

at a convention against pain, 

 

00:46:43 

intolerance against Czech Republic, Alejandro, 

 

00:46:46 

Gaspar against, Costa Rica, and 

 

00:46:49 

all of those cases tribunal 

 



 
00:46:50 

found that due diligence performed 

 

00:46:53 

by the investor, Superficial or 

 

00:46:57 

even non-existent in some of 

 

00:46:59 

those cases. And that was 

 

00:47:01 

the key factor and finding 

 

00:47:02 

that the investor cannot rely 

 

00:47:04 

on the protection of legitimate 

 

00:47:06 

expectation. Arising out of stability, 

 

00:47:09 

of regulatory framework. So those 

 

00:47:12 

are just my several observations. 

 

00:47:14 

And I hope I I'm 

 

00:47:17 

in time for Was my 

 

00:47:21 

presentation. And actually we have 

 

00:47:25 



 
a question from you from 

 

00:47:27 

Antonio. So, if you have 

 

00:47:30 

the capacity to answer it 

 

00:47:31 

in 30 seconds, I will 

 

00:47:34 

read it for you a 

 

00:47:36 

very quickly. Does your research 

 

00:47:39 

show Friends of jurisprudence to 

 

00:47:42 

stand in the sense that 

 

00:47:43 

the state has the right 

 

00:47:44 

to regulate. And there is 

 

00:47:46 

no obligation to maintain certain 

 

00:47:48 

investment regulatory environment. That if 

 

00:47:50 

there was a study session 

 

00:47:52 

to us or is there 



 
 

00:47:53 

a greater tendency of the 

 

00:47:55 

type of jurisprudence that points 

 

00:47:58 

out? That if she implies 

 

00:48:00 

my training, the same relationship 

 

00:48:02 

exists when the investment was 

 

00:48:04 

made. EG has provided by 

 

00:48:07 

the X-Men trailer and this 

 

00:48:10 

is how you remind Switzerland 

 

00:48:19 

and not Mexico as a 

 

00:48:21 

respondent party in that particular 

 

00:48:23 

place that. Anyway, that's just, 

 

00:48:24 

the comment is so Julia, 

 

00:48:26 

please. Well, as I mentioned 

 



 
00:48:30 

to Reggie, I definitely see 

 

00:48:32 

a certain friends, and I'm 

 

00:48:39 

just looking back at the 

 

00:48:41 

search, which I did some 

 

00:48:43 

years ago, for my PhD, 

 

00:48:45 

on the Effigy standard. And 

 

00:48:49 

at this moment, there was 

 

00:48:52 

a clear signal that right 

 

00:48:57 

to regulate was something, which 

 

00:48:59 

was a brother intermediary Factor 

 

00:49:02 

behind the scenes and that's 

 

00:49:05 

very cool. Simply addressed in 

 

00:49:08 

the decisions. And can be 

 

00:49:14 



 
observed, is that there is 

 

00:49:17 

a clear framework and how 

 

00:49:20 

the right to regulate his 

 

00:49:23 

change in this, in this 

 

00:49:25 

come as specifically and the 

 

00:49:28 

Effigy cases and the most 

 

00:49:32 

important change, I think of 

 

00:49:35 

the specific criteria that applied 

 

00:49:39 

by the tribunal in the 

 

00:49:42 

in the decisions. And which 

 

00:49:46 

I mention to Reggie is 

 

00:49:48 

the Undisputed nature of the 

 

00:49:51 

state's right to regulate, because 

 

00:49:54 

it was not always the 



 
 

00:49:55 

case, which is stems from 

 

00:49:58 

the notion of sovereignty and 

 

00:50:02 

the factor of that. The 

 

00:50:06 

state can change, the regulatory 

 

00:50:08 

framework on the on the 

 

00:50:10 

several conditions and the finally, 

 

00:50:14 

the public interest which in 

 

00:50:19 

the previous in the early 

 

00:50:22 

years has been rarely mentioned 

 

00:50:24 

or has been And significant 

 

00:50:27 

factor in the assessment of 

 

00:50:29 

f t, standards are legitimate 

 

00:50:32 

expectations for this matter. And 

 



 
00:50:34 

at this moment has been 

 

00:50:36 

explicitly refer to and analyzed 

 

00:50:40 

in the different way. However, 

 

00:50:44 

there's an obvious understanding and 

 

00:50:48 

you can say the transfer 

 

00:50:50 

over growing importance of a 

 

00:50:55 

notion of the public interest. 

 

00:51:01 

Thank you, Julia. I think 

 

00:51:04 

this has been perfect too 

 

00:51:08 

close with your intervention. Thank 

 

00:51:10 

you very much. Now, I 

 

00:51:12 

would like to give the 

 

00:51:13 

floor to clean up a 

 

00:51:16 



 
tach. It is, as soon 

 

00:51:19 

as I will call it, 

 

00:51:20 

the cherry on the cake 

 

00:51:22 

of the spinal and Trina 

 

00:51:26 

will give some final remarks 

 

00:51:28 

after she had four panelists 

 

00:51:31 

and she has the review 

 

00:51:33 

the book. So just to 

 

00:51:35 

mention that cleaner by tag. 

 

00:51:37 

She is an associate professor 

 

00:51:41 

in international arbitration at the 

 

00:51:45 

stucco University and qualified attorney 

 

00:51:48 

at law since 2004 with 

 

00:51:51 

an extensive practice, International commercial 



 
 

00:51:53 

Investment corporation, international dispute, resolution 

 

00:51:57 

private and public international law. 

 

00:51:59 

Sabrina the 30 Sports element 

 

00:52:04 

Thank you very much, I'll 

 

00:52:05 

borrow. And I would like 

 

00:52:06 

to to take this opportunity 

 

00:52:08 

to thank a Jose, Antonio 

 

00:52:10 

and years for the wonderful 

 

00:52:12 

week that they put together 

 

00:52:15 

for us to my invite, 

 

00:52:16 

everybody to take a look 

 

00:52:17 

at the other sessions and 

 

00:52:20 

entertain them, very useful for 

 



 
00:52:22 

us professionals and academics. And 

 

00:52:25 

also, of course for today. 

 

00:52:27 

This was extremely, I would 

 

00:52:32 

say, welcome discussion. And the 

 

00:52:35 

bus, you know, we're very 

 

00:52:37 

generous to invite me to 

 

00:52:39 

ride the final chapter of 

 

00:52:41 

this excellent book. I invite 

 

00:52:43 

everybody to to, to, to 

 

00:52:45 

read it and the end 

 

00:52:48 

it wasn't on there because 

 

00:52:49 

of course, I regard them, 

 

00:52:52 

highly regard than one. And 

 

00:52:54 



 
it was a pleasure to 

 

00:52:55 

collaborate with them and with 

 

00:52:57 

the other authors of the 

 

00:52:58 

chapters. But I think the 

 

00:53:00 

discussion today and has summarized 

 

00:53:03 

that Of course, we we 

 

00:53:05 

are hopefully out of the 

 

00:53:07 

covid-19 pandemic, which has brought, 

 

00:53:10 

I would, say, uncertainty and 

 

00:53:12 

challenges for all of us, 

 

00:53:16 

but mostly for the businesses 

 

00:53:18 

and for the states equally, 

 

00:53:20 

but also opportunities for Innovation 

 

00:53:24 

collaboration, and why not? For 



 
 

00:53:27 

reassessing priorities. And we could 

 

00:53:30 

here today, Juanita has mentioned 

 

00:53:33 

that we are still in 

 

00:53:35 

the emergency times. We are 

 

00:53:36 

now facing Joe political situations 

 

00:53:41 

with a, we don't know 

 

00:53:43 

exactly what consequences but the, 

 

00:53:45 

it is still evolving situation 

 

00:53:50 

and environment at the moment 

 

00:53:52 

in the discussion today steimle, 

 

00:53:55 

because, of course, not only 

 

00:53:58 

the situation is evolving, but 

 

00:54:01 

also the stakeholders involved in 

 



 
00:54:04 

Investment disputes in, in, in 

 

00:54:07 

investments, in particular all reassessing 

 

00:54:11 

their positions. When it comes 

 

00:54:13 

to the legal framework in 

 

00:54:16 

which Investments are made and 

 

00:54:20 

related to this International Investment, 

 

00:54:23 

agreements, have been criticized and 

 

00:54:26 

we know that for protecting 

 

00:54:29 

foreign investments at all costs 

 

00:54:31 

after all, they started this 

 

00:54:33 

being Investments for the promotion 

 

00:54:36 

and protection of Investments without 

 

00:54:38 

the line hose States necessary 

 

00:54:41 



 
space to implement policy measures 

 

00:54:43 

in the public interest. In 

 

00:54:47 

has mentioned the Holy Trinity 

 

00:54:49 

of treaties. Well, why not 

 

00:54:53 

this public international law states 

 

00:54:56 

are a tricky making makers 

 

00:54:58 

at the same time. They 

 

00:55:00 

need to protect their investors 

 

00:55:01 

and their Investments and Ed 

 

00:55:04 

Timing disputes are the parties 

 

00:55:06 

usually respondents in this dispute. 

 

00:55:08 

Now, I think the the 

 

00:55:12 

the entire framework that we 

 

00:55:15 

see today is so saying 



 
 

00:55:16 

it's an evolving one also, 

 

00:55:19 

because the system of investment 

 

00:55:21 

law and dispute resolution is 

 

00:55:24 

yes, is currently on the 

 

00:55:26 

reform and treat. These are 

 

00:55:28 

updated with seeing you model 

 

00:55:31 

treat is being released. We 

 

00:55:33 

see a new treaty is 

 

00:55:34 

being renegotiated some of them 

 

00:55:37 

without the disc, resolution plus, 

 

00:55:39 

and force. The the the 

 

00:55:41 

way in which states are 

 

00:55:44 

allowed to regulate, in the 

 



 
00:55:46 

public interest, probably takes a 

 

00:55:49 

different shape. No, going back 

 

00:55:53 

to what you Leah was 

 

00:55:54 

saying that the covid-19 pandemic 

 

00:55:57 

has not produced significant cases 

 

00:56:02 

or significant digits up to 

 

00:56:04 

this moment. I think it's 

 

00:56:06 

something that we need to 

 

00:56:07 

learn from because this the 

 

00:56:10 

respond of the states adopted 

 

00:56:13 

during the covid-19 virus, was 

 

00:56:14 

probably a peculiar and I 

 

00:56:19 

say this because the there 

 

00:56:21 



 
was a collaboration between the 

 

00:56:23 

society and the businesses in 

 

00:56:26 

the fact that the investment 

 

00:56:29 

agencies that we usually see 

 

00:56:31 

them at the national level 

 

00:56:33 

promoting and protecting Investments. They 

 

00:56:36 

actually took her role in 

 

00:56:38 

informing Investments current investors in 

 

00:56:42 

in the in the state 

 

00:56:43 

about the measures implemented by 

 

00:56:45 

by the state. And this 

 

00:56:46 

my conclusion on this is 

 

00:56:48 

based on a always CD. 

 

00:56:51 

For which was released in 



 
 

00:56:52 

June 2020 on investment promotion 

 

00:56:55 

agencies in time of covid-19. 

 

00:56:57 

So there was a survey 

 

00:56:59 

conducted on how this agencies 

 

00:57:02 

have reacted, a new forming 

 

00:57:05 

the businesses and at the 

 

00:57:07 

same time States had their 

 

00:57:09 

interest in allowing investors are 

 

00:57:14 

implementing measures which allow investors 

 

00:57:17 

and business and in general 

 

00:57:19 

to cope with the covid-19 

 

00:57:21 

situation. So I I do 

 

00:57:24 

believe that we do have 

 



 
00:57:26 

lessons to learn in how 

 

00:57:29 

States and investors have collaborating 

 

00:57:33 

during this times of covid-19, 

 

00:57:35 

now when it comes to 

 

00:57:37 

investors in Spades, obviously, a 

 

00:57:41 

special when it goes to 

 

00:57:43 

the district's to investment disputes, 

 

00:57:45 

are we eat? We can 

 

00:57:46 

say that this seat on 

 

00:57:48 

opposite positions and of course, 

 

00:57:51 

Question is what tools each 

 

00:57:53 

of them has to make 

 

00:57:56 

a claim arising out of 

 

00:57:58 



 
this emergency situations and in 

 

00:58:01 

what two states have to 

 

00:58:03 

defend themselves against claims brought 

 

00:58:06 

up by investors in. In 

 

00:58:09 

in response to this measures 

 

00:58:11 

implemented by state union has 

 

00:58:13 

mentioned and discussed need the 

 

00:58:15 

furniture to go to treatment 

 

00:58:16 

and I'll just point out 

 

00:58:19 

the force. We see an 

 

00:58:21 

evolution of the furniture double 

 

00:58:23 

treatment in the way that 

 

00:58:25 

it's regulated. When did you 

 

00:58:27 

get my text spectations of 



 
 

00:58:29 

investors being one element? Or 

 

00:58:33 

one factor that can be 

 

00:58:34 

taken into consideration by the 

 

00:58:36 

tribunals and not one expression 

 

00:58:38 

of the furniture double treatment. 

 

00:58:40 

And of course, the lack 

 

00:58:42 

of clarity in how tribunals 

 

00:58:46 

was considered the various elements 

 

00:58:48 

of the checklist that you 

 

00:58:50 

did was mentioning for the 

 

00:58:51 

furniture to put treatment with. 

 

00:58:53 

Of course, the examples from 

 

00:58:54 

the solar case I would 

 



 
00:58:58 

say that they came to 

 

00:58:59 

the the lessons from covid-19 

 

00:59:01 

probably. Or when it comes 

 

00:59:04 

to friend at the Regal 

 

00:59:05 

treatment investors, who do you 

 

00:59:08 

add the most the way 

 

00:59:09 

in which the measures have 

 

00:59:11 

been implemented in the way 

 

00:59:13 

that were transparent? Investors were 

 

00:59:15 

duly informed, but as I 

 

00:59:17 

was saying, I believe that 

 

00:59:19 

states or most of them 

 

00:59:21 

are appreciated, the, the need 

 

00:59:23 



 
to be transparent on this. 

 

00:59:25 

Of course, we have expropriation 

 

00:59:27 

MSN, a national treatment process. 

 

00:59:32 

And of course, one should 

 

00:59:33 

not forget that there is 

 

00:59:35 

the requirement not to discriminate. 

 

00:59:37 

Also in the frame Equitable 

 

00:59:38 

treatment. As you know, I 

 

00:59:39 

was mentioning when it comes 

 

00:59:42 

to States and I think 

 

00:59:44 

this is where most of 

 

00:59:45 

our discussion today focused. Of 

 

00:59:48 

course all of our nation 

 

00:59:49 

article of 42 of the 



 
 

00:59:51 

Vienna convention on the law 

 

00:59:52 

of treaties with fundamental fundamental 

 

00:59:54 

changes of circumstances. And I 

 

00:59:57 

do agree that this is 

 

00:59:59 

kind of unexplored territory and 

 

01:00:01 

we're going to see some 

 

01:00:02 

developments happening in particular when 

 

01:00:06 

it comes to the to 

 

01:00:08 

the geopolitical situation at the 

 

01:00:10 

moment. The right to regulate, 

 

01:00:13 

of course, in public interest 

 

01:00:15 

as, as a customer international 

 

01:00:18 

law, right recognized as such 

 



 
01:00:21 

by tribunals. Now, if we 

 

01:00:23 

look at the tree is 

 

01:00:24 

in the way, they're updated 

 

01:00:26 

one example, I just want 

 

01:00:28 

to bring at the table, 

 

01:00:29 

which is the energy chart, 

 

01:00:30 

the treaty for Scott was 

 

01:00:32 

mentioning the exceptions Provisions in 

 

01:00:35 

to treat energy chart. That 

 

01:00:37 

Ricky was one of such 

 

01:00:38 

treaty, which has filled the 

 

01:00:41 

exception, provision, the new version 

 

01:00:44 

of the treaty will also 

 

01:00:46 



 
include the right to regulate 

 

01:00:47 

as a standalone provisioning. The 

 

01:00:50 

treaty and it is expected 

 

01:00:51 

that this provision will exclude 

 

01:00:54 

expressly the possibility, or 44, 

 

01:00:59 

investor to a claim. When 

 

01:01:02 

the state has adopted regulatory 

 

01:01:05 

measures in particular when it 

 

01:01:08 

comes to the lessons learned 

 

01:01:10 

from, learn from the solar 

 

01:01:11 

day. This is the the 

 

01:01:12 

changes in Paris and other 

 

01:01:15 

elements of the regulations for 

 

01:01:18 

distress necessity, but Scott was 



 
 

01:01:23 

mentioning, of course, pay attention 

 

01:01:25 

to the National laws. This 

 

01:01:27 

is very important. When it 

 

01:01:28 

comes to understand this defense 

 

01:01:33 

is in particular, the force. 

 

01:01:34 

Majeure, and also always a 

 

01:01:38 

wise advice to provide this 

 

01:01:41 

contractually where possible A comment 

 

01:01:46 

on the on on this 

 

01:01:47 

as some of you might 

 

01:01:48 

know the UN has released 

 

01:01:51 

the latest report on the 

 

01:01:54 

responsibilities of states for international 

 



 
01:01:56 

wrongful, act this year in 

 

01:01:58 

2022, with updated cases concerning 

 

01:02:05 

the provisions of of the 

 

01:02:08 

ioc report. And it isn't, 

 

01:02:11 

it is very interesting that 

 

01:02:13 

in the, in the in 

 

01:02:14 

chapter 5 circumstances precluding wrongfulness 

 

01:02:17 

on article 23, 24 25, 

 

01:02:19 

the case that is mentioned, 

 

01:02:22 

is the Sutter versus the 

 

01:02:25 

Madagascar case, which is an 

 

01:02:28 

investment case with sticks, all 

 

01:02:30 

the free boxes for your 

 

01:02:32 



 
distress and assess if you 

 

01:02:34 

rejected by the arbitral tribunal. 

 

01:02:35 

So, for those interested also 

 

01:02:37 

also listening to us today, 

 

01:02:39 

make sure that you check 

 

01:02:41 

the, the latest un report. 

 

01:02:44 

Released in 2022 on the 

 

01:02:47 

on the draft. I think 

 

01:02:49 

my conclusions are here but 

 

01:02:51 

I wanted to go back 

 

01:02:52 

to the book and I 

 

01:02:53 

was mentioning it is a 

 

01:02:55 

very useful to besides being 

 

01:02:57 

offered in in in the 



 
 

01:02:59 

recent by excellent practitioners in 

 

01:03:03 

the field. It isn't useful 

 

01:03:05 

book. Irrespective of the emergency 

 

01:03:07 

situations we're going to face 

 

01:03:09 

and one hopes not many 

 

01:03:11 

in the future, but of 

 

01:03:13 

course, it addresses, the free, 

 

01:03:15 

very useful perspectives. One would 

 

01:03:18 

like to see in such 

 

01:03:19 

a book, The Stage responses 

 

01:03:22 

to the pandemic, as I 

 

01:03:23 

was saying, investor protection during 

 

01:03:25 

pandemic and emergency situations and 

 



 
01:03:28 

the tools available to investors 

 

01:03:30 

and what iPhones at your 

 

01:03:32 

school are reading the book 

 

01:03:34 

and writing the the last 

 

01:03:36 

chapter, the case studies from 

 

01:03:38 

around the world. So not 

 

01:03:40 

only Health crisis, but emergency 

 

01:03:42 

situations in general and Unfortunately, 

 

01:03:45 

this is something that's both 

 

01:03:47 

investors and states have to 

 

01:03:49 

be aware of and and 

 

01:03:51 

the address them appropriately. Thank 

 

01:03:55 

you very much. Thank you, 

 

01:03:59 



 
Trina. This has been perfect 

 

01:04:01 

to close panel discussion. I 

 

01:04:09 

am very happy that I 

 

01:04:12 

was invited to moderate the 

 

01:04:14 

panel. I have learned a 

 

01:04:16 

lot from your remarks and 

 

01:04:18 

it has been an update 

 

01:04:20 

in terms of recent place, 

 

01:04:22 

a different teacher topic that 

 

01:04:26 

you'll raise the green up 

 

01:04:27 

on the report of the 

 

01:04:29 

IFC articles. So this is, 

 

01:04:32 

this is very important and 

 

01:04:34 

very much for the discussion 



 
 

01:04:35 

that we have had today. 

 

01:04:37 

So now I think we 

 

01:04:40 

will have some indications by 

 

01:04:43 

by your hosts question. Tonio 

 

01:04:45 

is here with us on 

 

01:04:48 

how are we going to 

 

01:04:50 

be organized for the networking 

 

01:04:52 

off of the panel with 

 

01:04:55 

that? Thank you very much 

 

01:04:58 

and I do. And thank 

 

01:04:59 

you. I am giving tax 

 

01:05:02 

in the order that I 

 

01:05:03 

see you in my screen, 

 



 
01:05:04 

Pascal, Julia ammonia. And thank 

 

01:05:10 

you very much for your 

 

01:05:12 

in-depth. Remorse. And that, for 

 

01:05:14 

were really stepping up to 

 

01:05:17 

the challenge, not only of 

 

01:05:19 

the topic, but also very 

 

01:05:21 

straight. The moderator, thank you, 

 

01:05:24 

I'll go to for that. 

 

01:05:25 

I think that that that 

 

01:05:27 

we we got an in-depth 

 

01:05:29 

discussion with with the really 

 

01:05:32 

questions that that that that 

 

01:05:34 

I believe are are not 

 

01:05:36 



 
not, not that easy to 

 

01:05:38 

answer. And I'm really interested 

 

01:05:39 

to to look into into 

 

01:05:42 

your research Julia, my my 

 

01:05:45 

my son's know my son's 

 

01:05:46 

to the question that I 

 

01:05:47 

posed there is more that 

 

01:05:49 

that perhaps there's more of 

 

01:05:51 

it as you're going to 

 

01:05:53 

start the in the, in 

 

01:05:54 

the sense that the right 

 

01:05:55 

to regulate, If you see 

 

01:05:58 

that. The possibility not to 

 

01:05:59 

understand, the CT means that 



 
 

01:06:04 

the regulatory environment when the 

 

01:06:07 

investment was made needs to 

 

01:06:10 

be frozen for the end 

 

01:06:12 

of time. That isn't my 

 

01:06:14 

son's from reading your decisions 

 

01:06:17 

against against the Czech Republic. 

 

01:06:19 

And that when braking favored 

 

01:06:21 

over there with Czech Republic 

 

01:06:22 

and Hungary and others. And 

 

01:06:23 

some of the cases in 

 

01:06:25 

Spain, Etc, and that doesn't 

 

01:06:27 

of my sense of from 

 

01:06:28 

from Reading jurisprudence. But I, 

 



 
01:06:30 

I, I am curious as 

 

01:06:32 

to whether my sense is 

 

01:06:33 

supported by by, by statistical 

 

01:06:37 

evidence Etc. I'll be very 

 

01:06:39 

eager to read some of 

 

01:06:42 

your research and many here 

 

01:06:43 

as well. And I'm krina, 

 

01:06:45 

I would like to say 

 

01:06:47 

that that the topic of 

 

01:06:48 

the aisle she and developments 

 

01:06:50 

of understate the state responsibility 

 

01:06:56 

Do that as being the 

 

01:06:57 

soda. Understood and developed by, 

 

01:07:03 



 
by investor Chargers. Prince's is 

 

01:07:06 

a very interesting topic so 

 

01:07:08 

much that, that, that is 

 

01:07:09 

one of our topic for 

 

01:07:10 

our sister events in at 

 

01:07:13 

the end of 2022. This 

 

01:07:16 

year, the Washington arbitration week, 

 

01:07:20 

so we might knock on 

 

01:07:23 

your door again to discuss 

 

01:07:25 

this topic in any event, 

 

01:07:27 

Pascal, let you know, masterful. 

 

01:07:28 

Thank you, thank you for 

 

01:07:30 

putting it together and cook 

 

01:07:31 

for clarifying. My girlfriend. And 



 
 

01:07:34 

I'm getting some, some, some 

 

01:07:36 

I would say case or 

 

01:07:39 

factual advice, but but but 

 

01:07:41 

reminding reminder, reminding people and 

 

01:07:43 

actors that that it is 

 

01:07:45 

better to include things in 

 

01:07:46 

in the in the contractor 

 

01:07:49 

as opposed to leaving at 

 

01:07:50 

to the to the chance 

 

01:07:51 

of customary international law at 

 

01:07:53 

cetera. So and thank you 

 

01:07:56 

very much for were putting 

 

01:07:59 

a baseline at which, which 

 



 
01:08:00 

is Quite good. Now, in 

 

01:08:03 

terms of the next steps, 

 

01:08:07 

I would invite you all 

 

01:08:08 

to the network. Nothing that 

 

01:08:10 

we should have enough soda. 

 

01:08:11 

And I thought these were 

 

01:08:13 

perhaps not three or four 

 

01:08:15 

three-way breakout rooms. There Is 

 

01:08:20 

No Agenda in the breakout 

 

01:08:21 

rooms, it is a safe 

 

01:08:22 

space, it's not recorded. You 

 

01:08:24 

can ask questions, you can 

 

01:08:26 

talk about the weather or 

 

01:08:27 



 
what whatever you wish and 

 

01:08:30 

welcome to the breakout rooms 

 

01:08:33 

and thank you very much. 

 

01:08:34 

And I must say it 

 

01:08:36 

was a next time, though. 

 

01:08:39 

I wish I wish everyone 

 

01:08:40 

wrote a book before and 

 

01:08:41 

each panel but it does 

 

01:08:43 

it's not the case that 

 

01:08:44 

says thank you. Quite good. 

 

01:08:02 

Now, in terms of the 

 

01:08:03 

next steps, I would invite 

 

01:08:08 

you all to the network. 

 

01:08:09 

Nothing that we should have 



 
 

01:08:11 

enough soda. And I thought 

 

01:08:12 

these were perhaps not three 

 

01:08:15 

or four three-way breakout rooms. 

 

01:08:20 

There Is No Agenda in 

 

01:08:21 

the breakout rooms, it is 

 

01:08:22 

a safe space, it's not 

 

01:08:23 

recorded. You can ask questions, 

 

01:08:25 

you can talk about the 

 

01:08:26 

weather or what whatever you 

 

01:08:28 

wish and welcome to the 

 

01:08:32 

breakout rooms and thank you 

 

01:08:33 

very much. And I must 

 

01:08:36 

say it was a next 

 



 
01:08:38 

time, though. I wish I 

 

01:08:39 

wish everyone wrote a book 

 

01:08:40 

before and each panel but 

 

01:08:42 

it does it's not the 

 

01:08:43 

case that says thank you. 
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